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""""11111ioa 13 

Supremc Court deci5ions. fashioning rulc-s of ledf'l'ill common law III inlcrnalional dis-
pules, are illuslr.4live. 

In &mm Nncicmal d, C:11f1t1 11. SnblN11irm. 7~ the Supreme Coun announccd a fedcrdl „acl 
of sllllf"~ docuine tliat forbadc U.S. coun~ from adjudicating thc v.didity of cen.1in fnreign 
gi>Ycnunemal acts. Rclying 011 ff'(leml authoril}' over foreib'II n:lalion~ and forcign com-
nierce. tbe Court dcclared that tbe act of state doctrine was a principle of fcderal common 
la\nhat was equall)• binding on bmh state aml federn( court,:7' it is plain 1ha1 the:- pro-
blems invo!Vl.-d arc uniqudy fode:-r.il in natun•. lf fC'deral a111hori1.y, iu lhß ins1a111:c this 
Court, ordcrs rhe field of judicial com~tence in 1his ar<:a for 1lw fodc:r.il wum. ancl 1.h<• 
slalt, roum an: lcft free 10 fonnulatt, rhcir 0,,11 rulcs, the purpo~ bchincl 1hi: rlonrin,· 
r.öwd be aseITec1in,ty1111dcm1inrd as ifthere bad bt,en no f,-dcrnl pronouncemem on 1hc 
subjcct. l.ikewisc, in Hnl !Va1ior1al City &mh v. &mco Para EI C.urrinrio faJrrior dl' C:ub.i7°1 thc 
Supreme Conn adopled a fcder.il common law standard go,•eming rhc rirrnm~t.mccs in 
wbich the separate legal identity of foreign statr:-related entitiL>s will l>c disrc~rded. 
Citing Sahbalino, 1hr: C:oun cmpha.~ized the nec:d for a uniform fC'dernl stanclard in malle rs 
alfecting U.S. rclations \\ilh fo1Tign states. ;r, 
•. 'fo rmuch the same cffect. in Z1chnnig v. Mi/In-, 1h1· Supreme C',Ollrl held unconslitu-
. tionaJ 'an Oregon statutc that forbadt• foreign hei1i. or legatccs [rom ren,iviug propt·nr 
from ·Oregon ellates if the property woulrl bc confiscated by foreign gowmmenls or if 
U.S. bcirs or legatees could not reciprocall)' recr:n--c property frnm abroacl. The Suprcme 
Court held that lhis "'kind of stale involvcment in fordgn aßair.. and internalioual rda-
tiom- matten which the Constitution entrusL, soldv lO 1he Fcderal (;m·cnuncnt" -
i:brcatcns U.S. foreign rclatioru and i, unconstitution~. 7'' 

Fi'?ßy, in Sam "· Ah'OTt'ZrMaclwin, 1he Supreme Coun hdd tl1a1 lrderal rnuns havc a 
limited power to create common-law causes of actinn for Ion.~ 1har ,iulaw 1he --1aw of 
natioiu." Thß fcdr:ral common law power, though, is not unlimitt·d. \\-.imcd 1.hc s,-,.,a 
Court. -An)• such judidally creatcd cause of action mus1 resL on a "nonn of inlemational 
character accepted by the ch-ilized world. "77 The cmse of acrion musr hc· "delincd wich a 
speciftcit)'" comparable 10 ccrtaiu par.idi1,rn1atic, historically acccpted ,iolation.s such as 
acts ofpiracy. ·nw Court did not indicate what prescnt-day causes nfac·1io11 s.11isfy 1his k•st. 
ILhdd only that 1his ··resiclual common law disnelio11 ' ' did 001 inclncl<· Ihr- a111ho1i1y 10 
crea1c a claim of shon-1c:n11 ··anritrdry•· de1ention. 

Com/SlwiunnJ PrrntfJht.,n, fJ7 Colmn. L Re'\ , Ht,M (Hf67J; Moon:. 1-~l"n/m,r nml Forngn Jl,,bu1tJ1J.,. 1Yti5 
Duk LJ.2411. 

~ - 376 U.S. C 191>11. s,., tnj,4 pp. 80l-lll7 for a mor.• rlr1ailed d i.«.·u»ion . 
73. !76 u.s .• , ·12-1. 
74. 46~ ll.S. GI 1 ( Hili,/ . !w ,,.f,a pp. t52-253, 2f,7-2fü . 271-27~. 
75. %2 U.S. ~, 62~ ('111~ p1i11t.iplo ~o,rmin,c: lbi., t:a,c- air rummon 1<1 IM,•th i11trma1ional l"w .1ml lt-cfr1;i l 

couun.011 b.w. "''hieb iu tht."S(' cin1.1nL,tann·s itr.11rn.,.~ril}' iulhnntd lw•th inrr111..11inn;1l law ,,,inr111lt·, and b)' 
'al1iculai.,d congrn.ion-.d polirie,. "). 

?6. ~() U.S. 429. '136 ( 19nH) . . W i,;fra pp. h'.i(Mijj, 6'.\7-l'.139, for a mctrl' dt•lailrd rli•u·u.,11io11 . 
77. 54~ U-~- 69'i (~~l0-1) .. 'w i•Jm pp. :l!>-3fi. !18-17, 1!>-5, . 
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A INTBDDIICTIQN 

tem, state and federal venue rules may further limit the choice of courts within 
which suitmay be brought, as noted in Chapter 2, Section D. · 

Satisfying personal and subject matter jurisdiction as weil as venue may not 
be the ·end of the inquiry, however, since courts may sometimes exercise their 
discretion to decline to hear a given case, either through statutory provisions for 
tr:ins~er of venue to another court within the relevant jurisdiction, or through 
d1sm1ssal onforum non conveniens grounds in favor of a substantially preferable 
forum. As discussed below, when suit is brought in or removed to a federal 
court, forum non conveniens inevitably implicates dismissal in favor of having 
litigation go forward in a foreign rather than a U.S. jurisdiction. Forum non con-
veniens dismissals are briefly noted in this chapter, but they are more fully con-
sidered in Chapter 5. · · 

B. SPECIFIC JURISDICTION 

Tue starting point for the exercise of personal jurisdiction in American 
courts in the transnational setting is the same as it is in the domestic setting. Tue 
modern era ofpersonaljurisdiction begins with International Shoe Co. v. Wash-
ington, 326 U.S. 310 (1945). There the Court declared that a state may constitu-
tionally exercise jurisdiction over a non resident defendant provided he has "cer-
tain minimum contacts with it such that the maintenance of the suit does not of-

( fend traditional notions of fair play and substantial justice." ld. at 316. Due pro-
} cess, said the Court, "does not contemplate that a state may make a binding 
f/: judgment in personam against an individual or corporate defendant with which 
;\ the state has no contacts; ties, or relations." ld. at 319. In so concluding, the 
t Court reiterated what it had first declared in Pennoyer v. Neff, 95 U.S. 714 
f (1877)-that a state's assertion of personal jurisdiction is limited by the Due 
t Process Clause of the Fourteenth Amendment. Yet International Shoe also de-
( parted from the traditional territorialist perspective of Pennoyer that had focused 
% primarily on the physical presence of the defendant within the jurisdiction, or the. 
i 'defendant's consent to jurisdiction, or the presence of property in the forum. As 
~idiscussed below, these traditional bases of jurisdiction still survive in one form 
•lfor another, as curtailed, refined, and supplemented by International Shoe and its 
\ progeny. But instead of deploying due process primarily as a limit on extraterri-
b orial e:x:ertions of state power, International Shoe read due process as imposing 
l{i reasonableness requirement on a state's exercise of jurisdiction. The decision 
\\~ at follows represents one effort b~ the Supreme Co~rt to a~ply t~e _ge?~ral 
f,principles of International Shoe (and 1ts progeny) to the mternat10nal c1V1l htiga-
~ ion setting in a product liability case. 

3 
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J. Mclntyre Machinery, Ltd. v. Nicastro 
Supreme Court ofthe United States, 2011. 
131 S.Ct. 2780. 

JUSTICE KENNEDY announced the judgment of the Court and delivered an 
opinion, in which THE CHIEF JUSTICE, JUSTICE SCALIA, and JUSTICE THOMAS 
join. 

Whether a person or entity is subject to the jurisdiction of a state court de-
spite not having been present in the State either at the time of suit or at the time 
of the alleged injury, and despite not having consented to the exercise of juris-
diction, is a question that arises with great frequency in the routine course of 
litigation. The rules and standards for determining when a State does or does 
not have jurisdiction over an absent party have been unclear because of decades~ . 
old questions left open in Asahi Meta! Industry Co. v. Superior Court of Ca!., 
480 u.s. 102 (1987). 

Here, the Supre~e Court ofNew Jersey, relying in part on Asahi, held that 
New Jersey's courts can exercise jurisdiction over a foreign manufacturer of a 
product so long as the manufacturer "knows or reasonably should know that its 
products are distributed through a nationwide distribution system that might lead 
to those products being sold in any of the fifty states." Applying that test, the 
court concluded that a British manufacturer of scrap meta! machines was subject 
to jurisdiction in New Jersey, even though at no time had it advertised in, sent 
goods tci, or in any relevant sense targeted the State. 

That decision cannot be sustained. Although the-New Jersey Supreme Court 
issued an extensive opinion with careful attention to this Court's cases and to its 
own precedent, the "stream of commerce" metaphor carried the decision far 
afield. Due process protects the defendant's right not to be coerced except by 
lawful judicial power. As a general rule, the exercise of judicial power is not 
lawful unless the defendant "purposefully avails itself of the privilege of con-
ducting activities within the forum State, thus invoking the benefits and protec-
tions of its laws." Hanson v. Denckla, 357 U.S. 235 (1958). There may be ex-
ceptions, say, for instance, in cases involving an intentional tort. But the general 
rule is applicable in this products-liability case, and the so-called "stream-of-
commerce" doctrine cannot displace it. · 

This case arises from a products-liability suit filed in New Jersey state court. 
Robert Nicastro seriously injured his hand while using a metal-shearing machine 
manufactured by J. Mclntyre Machinery, Ltd. (J. Mclntyre). The accident oc-
curred in New Jersey, but the machine was manufactured in England, where J. 
Mclntyre is incorporated and operates. The question here is whether the New 
Jersey courts have jurisdiction over J. Mclntyre, notwithstanding the fact that the 
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POST-NICASTRO DEVELOPMENTS 
 

BRISTOL-MYERS SQUIBB CO. v. SUPERIOR COURT, 137 
S.Ct. 1733 (2017): Six-hundred plaintiffs filed a class-action in a California 
state court, alleging that Bristol-Myers Squibb Co. (BMS) had violated CA 
state law when plaintiffs were harmed by the BMS drug Plavix—a blood 
thinner.  BMS is a pharmaceutical company that is incorporated in Delaware, 
has its corporate headquarters in the state of New York, and has substantial 
business operations in New York and New Jersey (which is where Plavix 
was manufactured, labeled and processed). The trial court determined that 
although over 50% of BMS’s employees were employed in New York and 
New Jersey, BMS had 160 lab employees, and 250 sales representatives in 
the state of California.  The trial court also found that BMS had sold 187 
million pills in the State over a six-year period, and received $900 million 
from those sales (which annually amounted to about 1% of their nationwide 
revenue). The class consisted of 86 residents of California, and 592 residents 
from 33 other states. The nonresidents did not attempt to show that they 
acquired Plavix from any source in California, nor did they try to prove that 
they were injured by Plavix in California or treated for their injuries in 
California.   

 
Over the objections of BMS, the California Supreme Court upheld 

specific jurisdiction over BMS as to all claims, not just those of the CA 
plaintiffs. The state court applied a “sliding scale” approach to specific 
jurisdiction. “Under this approach, ‘the more wide ranging the defendant’s 
forum contacts, the more readily is shown a connection between the forum 
contacts and the claim.’”  Based upon this sliding scale approach, it was 
determined that the overall number of contacts that BMS had with California 
(even if most of them were not ones directly giving rise to the suit) allowed 
for specific jurisdiction to be met as to even the nonresident plaintiffs’ claims 
when it might not otherwise be met. This was based upon a theory that the 
nonresident plaintiffs and the California resident plaintiffs were bringing 
claims over the same defective product and same misleading marketing, and 
because of BMS’s history of conducting (Plavix unrelated) research in 
California.  
 

In an 8-1 decision, the U.S. Supreme Court reversed. “In order for a 
court to exercise specific jurisdiction over a claim, there must be an 
‘affiliation between the forum and the underlying controversy.’” (quoting 
Goodyear, 562 U.S., at 919).   The Court also invoked Goodyear to show 
that even regularly occurring sales of a product in a state cannot alone 
establish specific jurisdiction.  The state courts’ sliding scale approach which 
upheld jurisdiction over the nonresidents’ claims, ran afoul of Due Process 
by relaxing the connection between the forum state and the claim(s), even 
though the defendant had extensive (albeit unrelated) contacts with the 
forum state.  The Court viewed this a being an ill-disguised attempt to 
exercise general jurisdiction over unrelated claims by labeling it specific 
jurisdiction.  Nonresident plaintiffs should not be allowed to assert 
jurisdiction over BMS when their claims had no connection with the state, 
just because California resident plaintiffs suffered similar harms in the state. 
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(Somewhat oddly, the Court’s opinion began by stating that courts must 
focus on the interests of the forum state and the plaintiff(s), as well as the 
burden on the defendant.  But those concerns, of course, are only triggered 
when the minimum-contacts/purposeful availment analysis is satisfied.  
Here, it was not.)   
 

Justice Sotomayor dissented.  She argued that California could 
exercise specific jurisdiction over nonresidents’ claims for three primary 
reasons. First, BMS personally availed itself of California law when it 
contracted with McKesson Co., which marketed and sold Plavix in 
California; second, the fact that BMS’s conduct in California was 
“materially identical” to its conduct in other states respecting Plavix; and 
finally, there would be no harm to BMS by having to defend against these 
claims because of their identical nature to in-state resident’s claims. 
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(Slip Opinion) OCTOBER TERM, 2020 1 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

FORD MOTOR CO. v. MONTANA EIGHTH JUDICIAL 
DISTRICT COURT ET AL. 

CERTIORARI TO THE SUPREME COURT OF MONTANA 

No. 19–368. Argued October 7, 2020—Decided March 25, 2021* Ford Motor 

Company is a global auto company, incorporated in Delaware 

and headquartered in Michigan. Ford markets, sells, and services its products 
across the United States and overseas. The company also encourages a resale 
market for its vehicles. In each of these two cases, a state court exercised 

jurisdiction over Ford in a products-liability suit stemming from a car accident that 
injured a resident in the State. The first suit alleged that a 1996 Ford Explorer had 
malfunctioned, killing Markkaya Gullett near her home in Montana. In the second 
suit, Adam Bandemer claimed that he was injured in a collision on a Min- nesota 
road involving a defective 1994 Crown Victoria. Ford moved to dismiss both suits 
for lack of personal jurisdiction. It argued that each state court had jurisdiction 
only if the company’s conduct in the State had given rise to the plaintiff’s claims. 
And that causal link existed, according to Ford, only if the company had designed, 
manufactured, or sold in the State the particular vehicle involved in the accident. 

In neither suit could the plaintiff make that showing. The vehicles were designed 
and manufactured elsewhere, and the company had origi- nally sold the cars at 
issue outside the forum States. Only later resales and relocations by consumers had 
brought the vehicles to Montana and Minnesota. Both States’ supreme courts 
rejected Ford’s argument. Each held that the company’s activities in the State had 
the needed connection to the plaintiff’s allegations that a defective Ford caused in- 
state injury. 

Held: The connection between the plaintiffs’ claims and Ford’s activities 

—————— 

* Together with No. 19–369, Ford Motor Co. v. Bandemer, on certiorari to the
Supreme Court of Minnesota. 
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2 FORD MOTOR CO. v. MONTANA EIGHTH 
JUDICIAL DIST. COURT 

Syllabus 

in the forum States is close enough to support specific jurisdiction. Pp. 4–18. 

(a) The Fourteenth Amendment’s Due Process Clause limits a state court’s
power to exercise jurisdiction over a defendant. The canonical decision in this 
area remains International Shoe Co. v. Washington, 326 U. S. 310. There, the 

Court held that a tribunal’s authority de- pends on the defendant’s having such 
“contacts” with the forum State that “the maintenance of the suit” is “reasonable” 
and “does not offend traditional notions of fair play and substantial justice.” Id., 
at 316– 
317. In applying that formulation, the Court has long focused on the nature and
extent of “the defendant’s relationship to the forum State.” Bristol-Myers Squibb
Co. v. Superior Court of Cal., San Francisco Cty., 582 U. S. , . That focus has led
to the recognition of two types of personal jurisdiction: general and specific

jurisdiction. A state court may exercise general jurisdiction only when a defendant
is “essentially at home” in the State. Goodyear Dunlop Tires Operations, S. A v.
Brown, 564 U. S 915, 919. Specific jurisdiction covers defendants less intimately
connected with a State, but only as to a narrower class of claims. To be subject to
that kind of jurisdiction, the defendant must take “some act by which [it]
purposefully avails itself of the privilege of conducting activities within the forum
State.” Hanson v. Denckla, 357 U. S. 235, 253. And the plaintiff’s claims “must
arise out of or relate to the defendant’s contacts” with the forum. Bristol-Myers,
582 U. S., at . Pp. 4−7.

(b) Ford admits that it has “purposefully avail[ed] itself of the privi- lege of
conducting activities” in both States. Hanson, 357 U. S., at 253. The company’s 
claim is instead that those activities are insufficiently connected to the suits. In 
Ford’s view, due process requires a causal link locating jurisdiction only in the 
State where Ford sold the car in question, or the States where Ford designed and 
manufactured the ve- hicle. And because none of these things occurred in 
Montana or Min- nesota, those States’ courts have no power over these cases. 

Ford’s causation-only approach finds no support in this Court’s re- quirement 

of a “connection” between a plaintiff’s suit and a defendant’s activities. Bristol-
Myers, 582 U. S., at . The most common formu- lation of that rule demands that 
the suit “arise out of or relate to the defendant’s contacts with the forum.” Id., at  
.  The second half of that formulation, following the word “or,” extends beyond 
causality. So the inquiry is not over if a causal test would put jurisdiction else- 
where. Another State’s courts may yet have jurisdiction, because of a non-causal 
“affiliation between the forum and the underlying contro- versy, principally, [an] 
activity or an occurrence involving the defend- ant that takes place within the 

State’s borders.” Id., at − . 

And this Court has stated that specific jurisdiction attaches in cases 
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Cite as:  592 U. S. (2021) 3 

Syllabus 

identical to this one—when a company cultivates a market for a prod- uct in the forum 
State and the product malfunctions there. See World- Wide Volkswagen Corp. v. 
Woodson, 444 U. S. 286. Here, Ford adver- tises and markets its vehicles in Montana 
and Minnesota, including the two models that allegedly malfunctioned in those 
States. Apart from sales, the company works hard to foster ongoing connections to 
its cars’ owners. All this Montana- and Minnesota-based conduct re- lates to the 
claims in these cases, brought by state residents in the States’ courts. Put slightly 
differently, because Ford had systemati- cally served a market in Montana and 

Minnesota for the very vehicles that the plaintiffs allege malfunctioned and injured 
them in those States, there is a strong “relationship among the defendant, the forum, 
and the litigation”—the “essential foundation” of specific jurisdiction. Helicopteros 
Nacionales de Colombia, S. A. v. Hall, 466 U. S. 408, 414. Allowing jurisdiction in 
these circumstances both treats Ford fairly and serves principles of “interstate 
federalism.” World-Wide Volkswagen, 444 U. S., 293. Pp. 8–15. 

(c) Bristol-Myers and Walden v. Fiore, 571 U. S. 277, reinforce all that the Court

has said about why Montana’s and Minnesota’s courts may decide these cases. In 
Bristol-Myers, the Court found jurisdiction improper because the forum State, and 
the defendant’s activities there, lacked any connection to the plaintiffs’ claims. 582 
U. S., at . That is not true of these cases, where the plaintiffs are residents of the forum
States, used the allegedly defective products in the forum States, and suffered injuries
when those products malfunctioned there. And Walden does not show, as Ford
claims, that a plaintiff’s residence and place of injury can never support jurisdiction.
The de- fendant in Walden had never formed any contact with the forum State. Ford,

by contrast, has a host of forum connections. The place of a plain- tiff’s injury and
residence may be relevant in assessing the link be- tween those connections and the
plaintiff’s suit. Pp. 15–18.

No. 19–368, 395 Mont. 478, 443 P. 3d 407, and No. 19–369, 931 N. W. 2d 

744, affirmed. 

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J., and BREYER, 
SOTOMAYOR, and KAVANAUGH, JJ., joined. ALITO, J., filed an opinion concurring in the 
judgment. GORSUCH, J., filed an opinion con- curring in the judgment, in which 
THOMAS, J., joined. BARRETT, J., took no part in the consideration or decision of the 

cases. 
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C GENBBAT,JJIBISDJCTIQN 

erhaps these dr,unatic consequences were what led the Court in Goodyear to 
· arify that such jurisdiction could only be upheld in a forum in which the corpo-

rt.~on was effectively "at home." 
t •, .The Court in Helicopteros proceeds on the assumption that the defendant :11 argucd only for "gencral" jurisdiction ovcr Helicol in Texas, rather than. 

•11 ific" jurisdiction. Would the outcome have been different had the plaintiff 
:gucd for specific jurisdiction? Suppose that the underlying suit bad been 
~ ught against Hclicol by Bell Helicopters for failure to pay for aircraft 
Hivered by Bell pursuant to their contractual agreement Would specific 
t-risdiction in Texas be any easier an argument at this point? Why? 

53 . 

1 
1 

1 
1. 
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G. PERSONAL JURISDICTION IN EUROPE-THE ßRUSSELS 
CONVENTION AND REGULATION 

In this subsection we discuss the application of jurisdictional rules in cross-
border litigation within the European Union. For over thirty years, these rules 
were embodied in the 1968 Convention on Jurisdiction and the Enforcement of 
Judgments in Civil and Commercial Matters (Brussels Convention). See Con-
vention on Jurisdiction and the Enforcement of Judgments in Civil and Com-
mercial Matters, Sept. 27, 1968, 1972 O.J. (L. 299) 32, reprinted in 8 I.L.M. 299 
(1969), as amended by 1990 O.J. (C 189) 1, reprinted as amended in 29 I.L.M. 
141 (1990). lt was only in 2002 that a so-called Council Regulation replaced 
the Convention. See Council Regulation 44/2001 on Jurisdiction and the Recog-
nition of Judgments in Civil and Commercial Matters. O.J. (L 12) 1 (Jan. 16, 
2001). The Regulation, called Brussel I Regulation, did not introduce major 
changes, however, meaning that the existing case law under the Convention con-
tinued to provide important guidance in future disputes. On December 6, 2012, 
the Council ofthe EU Justice Ministers adopted a recast version oftheHrussels I 
Regulation. (Regulation (EU) 1215/2012 ofthe European Parliament and ofthe 
Council of 12 December 2012 on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters (recast). Official Journal, OJ 
20 December 2012, L 351/1)), reprinted in Appendix A. This most recent revi-
sion of jurisdictional/judgment recognition rules for EU-cross-border disputes 
within the EU has applied since January 2015. lt also draws heavily on preexist-
ing case law that emerged under the two preceding regulatory regimes, i. e., un-
der the Brussels Convention and the Brussels I Regulation 

In order better to understand the make-up and operation ofthis body of law, 
one must first realize that the driving force behind the original instrument, the 
1968 Convention, was the desire to advance the goal of market integration in 
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Europe. The European Economic Community (EEC) Treaty aimed at the crea-
tion of a common market and, for that purpose, contained explicit rules for the 
free movement of persons, goods, services and capital. Market integration re-
quires more, however. Among other things, it requires the free movement of 
judgments-that is, the ability of market participants involved in commercial 
disputes to seek redress before the courts of one member state and to swiftly en-
force the resultant judgment in another. Although lhe EEC Treaty did not con-
tain directly applicable rules facilitating judgment recognition throughout the 
Community, the drafters recognized that need by calling on Member States to 
enter into negotiations with a view towards that end. In 1968, these negotiations 
resulted in the Brussels Convention, a body of law that not only established the 
rules for the cross-border recognition of judgments in civil or commercial litiga-
tion but also set out a limited number of circumstances in which courts may ex-
ercise personal jurisdiction over defendants domiciled in contracting states. 
Twenty years later, in 1988, the EC member states and the members of the Eu-
ropean Free Trade Association (then: Austria, Finland, lceland, Norway, Sweden 
Switzerland) entered into the so-called Lugano Convention which contains, for 
the most part, provisions that are identical with those of the Brussels Conven-
tion. See Convention on Jurisdiction and the Enforcement of Judgments in Civil 
and Commercial Matters, Sept. 16, 1988, 1988 O.J. (L 319) 9, reprinted in 28 
I.L.M. 620 (1989) (Add newest version) 

The adoption of an exclusive set of jurisdictional rules proved crucial for the 
success of the Convention and its successors The community-wide consensus 
over when the exercise of personal jurisdiction is appropriate effectively re-
moved a major obstacle in international judgment recognition proceedings. 
Courts faced with ajudgment rendered under these rules need not (and, in prin-
ciple, must not) review the jurisdictional findings of the first tribunal. Note that 
the following summary draws on the jurisdictional rules of the most recent regu-
lation, the recast Brussels Regulation, applicable as of January 2015: 

The system is premised on the general jurisdictional principle that defend-
ants domiciled in a Member State shall, whatever their nationality, be sued in the 
courts ofthat Member State. See Art. 4.1. Persons domiciled in a Member State 
may be sued in the courts of another Member State only if one of the special ju-
risdiction rules of the Regulation so perrnits. See Art. 5.1. This "white !ist" of 
perrnissible jurisdictional bases provides, for example, that in matters relating to 
contract the plaintiff may sue at the place of perforrnance, Art. 7 .1 ), with Article 
7 providing further details aimed at identifying this place. In matters of torts, the 
suit may be brought where the harmful event occurred or may occur (Art. 7.3), 
and with respect to disputes arising out of operation of a branch agency or other 
establishment, the litigation may proceed in the courts in which the branch, 
agency or other establishment is located. The exhaustive list of perrnissible ju-
risdictional bases also includes specific rules protecting non-commercial parties 
who are considered systemically weaker, such as insurance policy holders (Arts. 
10-16)) and consumers (Arts. 17-19), from having to litigate in foreign courts. 
These parties may sue and must be sued in the courts ofthe Contracting State in 
which they are domiciled. 
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F or the most part, this white !ist provides a degree of certainty that does not 
come at the expense of procedural faimess. Courts that exercise jurisdictio·n un; 
der the rules of the Regulation do not engage in any due process analysis that is 
so familiar to U.S. litigants. They do not inquire as to whether the defendant 
maintained minimum contacts with the forum. And they do not examine whether 
the defendant purposefully availed itself of the benefits and protections of the 
forum. Just as in purely domestic litigation, European courts limit themselves to 
applying the text ofthe Regulation's rules to the facts. Unencumbered by a layer 
of constitutional inquiry that often results in lengthy and expensive pretrial liti-
gation before U.S. courts with unpredictable outcome, jurisdictional questions in 
Europe are quickly and, for the most part, predictably resolved. 

Furthermore, jurisdiction based on unrelated assets, mandatory personal ju-
risdiction based on nationality, and other jurisdictional oddities still embedded in 
old domestic laws of some Member States , cannot threaten those defendants 
domiciled in one of the other Member States. These and other rules form a non-
exhaustive black !ist ofjurisdictional bases which are considered unacceptable in 
cross-border litigation within the European Union .. See Art. 5.2. 

However, third country domiciliaries cannot avail themselves of this protec-
tion. In fact, the Regulation is explicit in making these blacklisted exorbitant 
jurisdictional bases applicable to those parties who are not domiciled in a con-
tracting state. See Art. 6. 2 For example, as noted by Justice Ginsburg in her 
Nicastro dissent (footnote 5), Article 14 ofthe French Civil Code has been read 
to provide that a French national may sue a foreigner in French courts without 
regard to any connection petween the cause of action and the French forum. 
Thus, Article 14 could be applied against a party domiciled in the U.S. For ex-
ample, a U.S. citizen involved in a vehicular accident in the U.S. with a French 
national could be sued in France, consistent with Article 14. While the judg-
ment would not Iikely be enforceable in the U.S., the exercise of such jurisdic-
tion would not prevent the enforcement of the judgment in the courts of another 
Contracting State---in which the defendant might have assets-unless that state 
had entered into an agreement with the U.S. (or another third country) not to 
recognize suchjudgments. See Art. 72 referring to Art. 59 ofthe Brussels Con-
vention; see also Burbank & Palmer, supra (Section D), 48 Me. L. Rev. at 482-
503 ( discussing history and scope of Article 14 ). 

Although the jurisdictional rules of the Brussels Convention/Regulation 
have, overall, produced the degree of legal certainty and outcomes that are con-
sidered fair for purposes of intra-community litigation, there have nevertheless 
been numerous cases in which the application of these rules to particular facts 
was not an easy exercise. In these instances, domestic courts, uncertain about the 
application of a Brussels Regulation provision, stay the proceedings before them 
and refer the question to the European Court of Justice. See Art. 267 ofthe Trea-
ty on the Functioning of the European Union. The case law emanating from the 
European Court of Justice ("Court of Justice of the European Communities") 
(ECJ) has significantly improved the even-handed application of the Brussels 
Convention and its successors, the Brussels Regulations. We will take a closer 
look at some of these cases to illustrate how the ECJ has addressed such prob-
lems. The first case (Johann Gruber) involves special jurisdictional rules de-
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signed to protect consumers who are seen under the Convention/Regulation as 
systemically weaker parties in need of such protection. The next three decisions 
address personal jurisdiction issues in cross-border tort ( defamation) cases in-
volving damages inflicted in more than one forum. While the first tort case (She-
vill) was still decided on the basis of Art. 5 (3) of the Brussels Convention, the 
decisions in the second and third case ( eDate Advertising and Bolagsup-
plysningen) were rendered by applying, respectively, Art. 5 (3) ofthe Brussels I 
Regulation and Art. 7 (2) of its successor, the recast Brussels Regulation. Note 
that despite the change in numbering (from Art. 5 (3) to Art. 7 (2)), the text of 
the pertinent provision has remained unchanged enabling the ECJ to rely on pre-
vious case law and to maintain and evenhanded continuity in developing this 
area ofthe law. Such continuity is likewise present in the other fields covered by 
the Convention/Regulations. 

two
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Shevill v. Presse Alliance SA 
Court of Justice ofthe European Communities, 1995. 
Case C-68/93; 1995 E.C.R. 1-415. 

* * * 
JUDGMENT: * * * 

3. According to the documents before the Court, on 23 September 1989 
Presse Alliance SA, which publishes the newspaper France-Soir, published an 
article about an operation which drug squad officers of the French police had 
carried out at one of the bureaux de change operated in Paris by Chequepoint 
SARL. That article, based on information provided by the agency France Presse, 
mentioned the company "Chequepoint" and "a young woman by the name of 
Fiona Shevill-Avril". · 

4. Chequepoint SARL, a company incorporated under French law whose 
registered office is in Paris, has operated bureaux de change in France since 
1988. lt is not alleged to carry on business in England or Wales. 

5. Fiona Shevill was temporarily employed for three months in the summer 
of 1989 by Chequepoint SARL in Paris. She returned to England on 26 Septem-
ber 1989. 

6. Ixora Trading Inc., which is not a company incorporated under the law of 
England and Wales, has since 1974 operated bureaux de change in England un-
der the name "Chequepoint". 

7. Chequepoint International Ltd, a h'olding company incorporated under 
Belgian law whose registered office is in Brussels, controls Chequepoint SARL 
and Ixora Trading Inc. 

8. Miss Shevill, Chequepoint SARL, Ixora Trading Inc. and Chequepoint In-
ternational Ltd considered that the abovementioned article was defamatory in 

· that it suggested that they were part of a drug-trafficking network for which they 
had laundered money. On 17 October 1989 they issued a writ in the High Court 
of England and Wales claiming damages for libel from Presse Alliance SA in 
respect ofthe copies ofFrance-Soir distributed in France and the other European 
countries including those sold in England and Wales. The plaintiffs subsequently 
amended their pleadings, deleting all references to the copies sold outside Eng-
land and Wales. Since under English law there is a presumption of damage in 
libel cases, the plaintiffs did not have to adduce evidence of damage arising from 
the publication ofthe article in question. 

9. lt is common ground that France-Soir is mainly distributed in France and 
that the newspaper has a very small circulation in the United Kingdom, effected 
through independent distributors. lt is estimated that more than 237,000 copies 
of the issue of France-Soir in question were sold in France and approximately 
15,500 copies distributed in the other European countries, of which 230 were 
sold in England and Wales (5 in Yorkshire). 

10. On 23 November 1989 France-Soir published an apology s~ting that it 
had not intended to allege that either the owners of Chequepoint bureaux de 

95 

59

dimakopelev
Bleistift



96 CHAPTER 1 · PER/iONAL JJJRISDJCTION AND ForuJM $ELECTION 

change or Miss Shevill had been involved in drug trafficking or money Iaunder-
ing. 

11. On 7 December 1989 Presse Alliance SA issued a summons disputing 
the jurisdiction of the High Court of England and Wales on the ground that no 
harmful event within the meaning of Article 5(3) of the Convention had oc-
curred in England. 

12. That application •••was dismissed by order of 10 April 1990. The ap-
peal brought against that decision was dismissed by order of 14 May 1990. 

13. On 12 March 1991 the Court of Appeal dismissed the appeal brought by 
Presse Alliance SA against that decision and stayed the. action brought by 
Chequepoint International Limited. 

14. Presse Alliance SA appealed against that decision to the House of Lords 
pursuant to leave to appeal granted by the latter. 

15. Presse Alliance SA argued essentially that under Article 2 of the Con-
vention the French courts had jurisdiction in this dispute and that the English 
courts did not have jurisdiction under A,rticle 5(3) of the Convention since the 
"place where the harmful event occurred" within the meaning of that provision 
was in France and no harmful event had occurred in England. 

16. Considering that the proceedings raised problems of interpretation of the 
Convention, the House of Lords by order of 1 March 1993 decided to stay the 
proceedings pending a preliminary ruling by the Court of Justice on the follow-
ing questions: 

"1. In a case of libel by a newspaper article, do the words 'the place where 
the harmful event occurred' in Article 5(3) ofthe Convention mean: 

(a) the place where the newspaper was printed and put into circulation; 
or 
(b) the place or places where the newspaper was read by particular indi-
viduals; or 
(c) the place or places where the plaintiffhas a significant reputation? 

2. If and so far as the answer to the first question is (b), is 'the harmful 
event' dependent upon there being a reader or readers who knew ( or knew 
of) the plaintiff and understood those words to refer to him? 
3. If andin so far as harm is suffered in more than one country (because cop-
ies of the newspaper were distributed in at least one Member State other 
than the Member State where it was printed and put•into circulation), does a 
separate harmful event or harmful events take place in each Member State 
where the newspaper was distributed, in respect of which such Member 
State has separate jurisdictiön under Article 5(3), and if so, how harmful 
must the event be, or what proportion ofthe total harm must it represent? 
••• 
6. If, in a defamation case, the local court concludes that there has been an 
actionable publication (or communication) of material, as a result of which 
at least some damage to reputation would be· presumed, is it relevant to the 
acceptance of jurisdiction that other Member States might come to a differ-
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ent conclusion in respect of similar material published within their respec-
tive jurisdictions? * * * " 

The jirst, second, third and sixth questions 
17. The national court's first, second, third and sixth questions, which 

should be considered together, essentially seek guidance from the Court as to the 
interpretation of the concept "the place where the harmful event occurred" used 
in Article 5(3) ofthe Convention, with a view to establishing which courts have 
jurisdiction to hear an action for damages for harm caused to the victim follow-
ing distribution of a defamatory newspaper article in several Contracting States. 

18. In order to answer those questions, reference should fi'rst be made to Ar-
ticle 5(3) of the Convention, which, by way of derogation from the general prin-
ciple in the first paragraph of Article 2 of the Convention that the courts of the 
Contracting State of the defendant' s domicile have jurisdiction, provides: 

"A person domiciled in a Contracting State may, in another Con-
tracting State, be sued: ... 

(3) in matters relating to tort, delict or quasi-delict, in the courts for 
the place where the harmful event occurred; ... " 

19. lt is settled case-law (see Case 21/76 Bier v. Mines de Potasse d'Alsace 
1976 ECR 1735, paragraph 11, and Case C-220/88 Dumez France and Tracoba 
v. Hessische Landesbank (Helaba) and Others 1990 ECR 1-49, paragraph 17) 
that that rule of special jurisdiction, the choice ofwhich is a matter for the plain-
tiff, is based on the existence of a particularly close connecting factor between 
the dispute and courts other than those ofthe State of the defendant's domicile 
which justifies the attribution of jurisdiction to those courts for reasons relating 
to the sound administration of justice and the efficacious conduct of proceed-
ings. 

20. lt must also be emphasized that in Mines de Potasse d'Alsace the Court 
held (at paragraphs 24 and 25) that, where the place of the happening of the 
event which may give rise to liability in tort, delict or quasi-delict and the place 
where that event results in damage are not identical, the expression "place where 
the harmful event occurred" in Article 5(3) of the Convention must be under-
stood as being intended to cover both the place where the damage occurred and 
the place of the event giving rise to it, so that the defendant may be sued, at the 
option of the plaintiff, either in the courts for the place where the damage oc-
curred or in the courts for the place of the event which gives rise to and is at the 
origin ofthat damage. 

21. In that judgment, the Court stated (at paragraphs 15 and 17) that the 
place of the event giving rise to the damage no less than the place where the 
damage occurred could constitute a significant connecting factor from the point 
ofview ofjurisdiction, since each ofthem could, depending on the circumstanc-
es, be particularly helpful in relation to the evidence and the conduct of the pro-
ceedings. 

22. The Court added (at paragraph 20) that to decide in favour only of the 
place ofthe event giving rise to the damage would, in an appreciable number of 
cases, cause confusion between the heads of jurisdiction laid down by Articles 2 
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and 5(3) ofthe Convention, so that the latter provision would, to that extent, lose 
its effectiveness. . 

, 23. Those observations, made in relation to physical or pecuniary loss or 
damage, must equally apply, for the same reasons, in the case of loss or damage 
other than physical or pecuniary, in particular injury to the reputation and good 
name of a natural or legal person due to a defamatory publication. 

24. In the case of a libel by a newspaper article distributed in several Con-
tracting States, the place of the event giving rise to the damage, within the mean-
ing of those judgments, can only be the place where the publisher of the news-
paper in question is established, since that is the place where the harmful event 
originated and from which the libel was issued and put into circulation. 

25. The court ofthe place where the publisher ofthe defamatory publication 
is established must therefore have jurisdiction to hear the action for damages for 
all the harrn caused by the unlawful act. 

26. However, that forum will generally coincide with the head ofjurisdiction 
set out in the first paragraph of Article 2 of the Convention. 

27. As the Court held in Mines de Potasse d'Alsace, the plaintiffmust con-
~equently have the option to bring proceedings also in the place where the dam-
age occurred, since otherwise Article 5(3) ofthe Convention would be rendered 
meaningless. 

28. The place where the damage occurred is the place where the event giving 
rise to the damage, entailing tortious, delictual or quasi-delictual Iiability, pro-
duced its harmful effects upon the victim. 

29. In the case of an international libel through the press, the injury caused 
by a defamatory publication to the honour, reputation and good name of a natu-
ral or legal person occurs in the places where the publication is distributed, when 
the victim is known in those places. 

30. lt follows that the courts of each Contracting State in which the defama-
tory publication was distributed and in which the victim claims to have suffered 
injury to his reputation have jurisdiction to rule on the injury caused in that State 
to the victim' s reputation. 

3 I. In · accordance with the requirement of the so und administration of j us-
tice, the basis ofthe rule of special jurisdiction in Article 5(3), the courts of each 
Contracting State in which the defamatory publication was distributed and in 
which the victim claims to have suffered injury to his reputation are territorially 
the best placed to assess the libel committed in that State and to deterrnine the 
extent ofthe corresponding damage. 

32. Although there are admittedly disadvantages to having different courts 
ruling on various aspects of the same dispute, the plaintiff always has the option 
of bringing his entire claim before the courts either of the defendant's domicile 
or of the place where the publisher of the defamatory publication is established. 

33. In light of the foregoing, the answer to the first, second, third and sixth 
questions referred by the House of Lords must be that, on a proper construction 
ofthe expression "place where the harmful event occurred" in Article 5(3) ofthe 
Convention, the victim of a libel by a newspaper article distributed in several 
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Contracting States may bring an action for damages against the publisher either 
before the courts ofthe Contracting State ofthe place where the publisher ofthe 
defamatory publication is established, which have jurisdiction to award damages 
for all the harm caused by the defamation, or before the courts of each Contract-
ing State in which the publication was distributed and where the victim claims to 
have suffered injury to his reputation, which have jurisdiction to rule solely in 
respect ofthe harm caused in the State ofthe court seised. * * * 

On those grounds, THE COURT, in answer to the questions referred to it 
by the House ofLords, by order of 1 March 1993, hereby rules: 

1. On a proper construction of the expression "place where the harmful 
event occurred" in Article 5(3) of the Convention of 27 September 1968 on Ju-
risdiction and the Enforcement of Judgments in Civil and Commercial Matters, 
as amended by the Convention of9 October 1978 on the accession ofthe King-
dom ofDenmark, lreland and the United Kingdom ofGreat Britain and Northem 
lreland and by the Convention of 25 October 1982 on the accession of the Hel-
lenic Republic, the victim of a libel by a newspaper article distributed in several 
Contracting States may bring an action for damages against the publisher either 
before the courts ofthe Contracting State ofthe place where the publisher ofthe 
defamatory publication is established, which have jurisdiction to award damages 
for all the harm caused by the defamation, or before the courts of each Contract-
ing State in which the publication was distributed and where the victim claims to 
have suffered injury to his reputation, which have jurisdiction to rule solely in 
respect ofthe harm caused in the State ofthe court seised. * * * 

NOTES AND QUESTIONS FOR DISCUSSION 
1. According to Article 5.3 of the Brussels Convention (now: Article 7(2) of 
the recast Brussels Regulation No. 1215/2012), a court adjudicating a tort claim 
has jurisdiction at "the place where the harmful event occurred." The ECJ inter-
prets this language to refer to two places: the place where the event which gave 
rise to tort Iiability occurred; and the place where that event results in damage. 
Would there necessarily be "minimum contacts" in the U.S. sense between the 
defendant and the places referred to by the court? The question could be rele-
vant in the event ofjudgment enforcement in the U.S. See Chapter 8. Do char-
acterization problems such as "where the event occurred" present a less serious 
problem of jurisdictional uncertainty than U.S. constitutional questions? 
2. Assume that Ms. Shevill's reputation has suffered damages to varying de-
grees in five different countries. Could she therefore sue for defamation in any 
one ofthem? Ifso, may she sue for damages that occurred in any or all ofthem? 
Or only to the extent of the damages she incurred in any given member state 
("the mosaic approach")? Consider whether it makes sense that the plaintiff 
might be able choose to bring multiple Iawsuits over the same event. 
3. American courts generally adhere to the so-called "single publication rule." 
See Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1984). Under this rule, 
plaintiffs are entitled to recover all damages to their reputation-those that oc-
curred in the forum as weil as those suffered elsewhere. Is this the better ap-
proach? Note, however, that there may be territorial limits on the ability of a 
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state to award punitive damages based on activities outside the forum. See State 
Fann Mutual Automobile Ins. Co. v. Campbell, 538 U.S. 408 (2003). 
4. Does Shevill apply beyond print media and to the Internet? In two cases, 
which follow, the ECJ offered answers to such questions in the setting of inter-
net infringements of personality rights of both natural ( eDate Advertising) and 
legal persons (Bolagsupplysningen OÜ). 

eDate Advertising GmbH v. X, and 
Martinez v. MGN, Ltd. 
Court of Justice ofthe European Communities, 2011. 
Joined Cases C-509/09 and C-161/10; CELEX: 62009CJ0509. 

[In the first case, the Plaintiff (X), a German national, sued eDate Advertis-
ing, an Austrian company that ran a dating website, over information that it 
made available through its website about the plaintiff i.n connection with a past 
criminal conviction of his which was still pending on appeal. (The website pro-
vided access to the report of the German case and did so in a way that disclosed 
the füll name of X.) Suit was brought in a German court seeking to enjoin 
eDate from using his füll name when reporting about him in connection with the 
crime. The main contention of eDate was that the German courts had no juris-
diction in the inatter. Plaintiff was successfül in the lower courts, and on appeal 
to the German high court (Bundesgerichtshof), the court stayed its proceedings 
and referred the jurisdictional (and other) questions to the ECJ. 

In the second case, a French actor-Oliver Martinez-brought suit in France 
against the UK Sunday Mirror over interference with his private life when it 
stated on its website that "Kylie Minogue is back with Oliver Martinez," and 
added certain details of a meeting between them. The defendant, Mirror Group 
Newspapers (MGN) argued that the French court lackedjurisdiction. 

The ECJ addressed thejurisdictional questions as follows:] 
Interpretation of Artic/e 5(3) of the Regulation 

37. By the first two questions in Case C-509/09 and the single question in 
Case C-161/10, which it is appropriate to examine together, the national courts 
ask the Court, in essence, how the expression 'the place where the hannfül event 
occurred or may occur', used in Article 5(3) ofthe Regulation, is tobe interpret-
ed in the case of an alleged infringement of personality rights by means of con-
tent placed online on an intemet website. 

38. In order to answer those questions, it should be bome in mind, first, 
that, according to settled case-law, the provisions ofthe Regulation must be in-
terpreted independently, by reference to its scheme and purpose . 

• • • 
40. lt is settled case-law that the rule of special jurisdiction laid down, by 

way of derogation from the principle of jurisdiction of the courts of the place of 
domicile ofthe defendant, in Article 5(3) ofthe Regulation is based on the exist-
ence of_a particularly close connecting factor between the dispute and the courts 
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of the place where the harmful event occurred, which justifies ·the attribution of 
jurisdiction to those courts for reasons relating to the sound administration of 
justice and the efficacious conduct of proceedings * * *. 

41. lt must also be borne in mind that the expression 'place where the harm-
ful event occurred' is intended to cover both the place where the damage oc-
curred and the place ofthe event giving rise to it. Those two places could consti-
tute a significant connecting factor from the point of view of jurisdiction, since 
each of them could, depending on the circumstances, be particularly helpful in 

, relation to the evidence and the conduct of the proceedings (see Case C-68/93 
Shevil/ and Others [1995] ECR I-415, paragraphs 20 and 21). 

42. In relation to the application of those two connecting criteria to actions 
seeking reparation for non-material damage allegedly caused by a defamatory 
publication, the Court has held that, in the case of defamation by means of a 
newspaper article distributed in several Contracting States, the victim may bring 
an action for damages against the publisher either before the courts ofthe Con-
tracting State of the place where the publisher of the defamatory publication is 
established, which have jurisdiction to award damages for all of the harm caused 
by the defamation, or before the courts of each Contracting State in which the 
publication was distributed and where the victim claims to have suffered injury 
to his reputation, which have jurisdiction to rule solely in respect of the harm 
caused in the State ofthe court seised (Shevill and Others, paragraph 33). 

43 . In that regard, the Court has also stated that, while it is true that the limi-
tation of the jurisdiction of the courts in the State of distribution solely to dam-
age caused in that State presents disadvantages, the plaintiff always has the op-
tion ofbringing his entire claim before the courts either ofthe defendant's domi-
cile or of the place where the publisher of the defamatory publication is estab-
lished (Shevil/ and Others, paragraph 32) . 

• * * 
45. However, as has been submitted both by the referring courts and by the 

majority of the parties and interested parties which have submitted observations 
to the Court, the placing online of content oii a website is to be distinguished 
from the regional distribution ofmedia such as printed matter in that it is intend-
ed, in principle, to ensure the ubiquity ofthat content. That content may be con-
sulted instantly by an unlirnited number of internet users throughout the world, 
irrespective of any intention on the part of the person who placed it in regard to 
its consultation beyond that person's Member State of establishment and outside 
ofthat person's control. 

46. lt thus appears that the internet reduces the usefulness ofthe criterion re-
lating to distribution, in so far as the scope of the distribution of content placed 
online is in principle universal. Moreover, it is not always possible, on a tech-
nical level, to quantify that distribution with certainty and accuracy in relation to 
a particular Member State or, therefore, to assess the damage caused exclusively 
within that Member State. 

47. The difficulties in giving effect, within the context ofthe internet, to the 
criterion relating to the occurrence of damage which is derived from Shevill and 
Others contrasts, as the Advocate General noted at point 56 of his Opinion, with 
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the serious nature of the hann which may be suffered by the holder of a person-
ality right who establishes that information injurious to that right is available on 
a world-wide basis. 

48. The connecting criteria referred to in paragraph 42 of the present judg-
ment must therefore be adapted in such a way that a person who has suffered an 
infringement of a personality right by means of the intemet may bring an action 
in one forum in respect of all of the damage caused, depending on the place in 
which the damage caused in the European Union by that infringement occurred. 
Given that the impact which material placed online is liable to have on an indi-
vidual 's personality rights might best be assessed by the court ofthe place where 
the alleged victim has his centre of interests, the attribution of jurisdiction to that 
court corresponds to the objective of the sound administration of justice, referred 
to in paragraph 40 above. · 

49. The place where a person has the centre of bis interests corresponds in 
general to bis habitual residence. However, a person may also have the centre of 
bis interests in a Member State in which he does not habitually reside, in so far 
as other factors, such as the pursuit of a professional activity, may establish the 
existence of a particularly close link with that State. 

50. The jurisdiction of the court of the place where the alleged victim has 
the centre of bis interests is in accordance with the aim of predictability of the 
rules govemingjurisdiction (see Case C-144/10 BVG [2011] ECR I-0000, para-
graph 33) also with regard to the defendant, given that the publisher of hannful 
content is, at the time at which that content is placed online, in a position to 
know the centres of interests of the persons who are the subject of that content. 
The view must therefore be taken that the centre-of-interests criterion allows 
both the applicant easily to identify the court in which he may sue and the de-
fendant reasonably to foresee before which court he may be sued. * * * 

5 !. Moreover, instead of an action for liability in respect of all of the dam-
age, the criterion of the place where the damage occurred, derived from Shevill 
and Others, confers jurisdiction on courts in each Member State in the territory 
of which content placed online is or has been accessible. Those courts have ju-
risdiction only in respect of the damage caused in the territory of the Member 
State of the court seised. 

52. Consequently, the answer to the first two questions in Case . C-509/09 
and the single question in Case C-161/10 is that Article 5(3) of the Regulation 
must be interpreted as meaning that, in the event of an alleged infringement of 
personality rights by means of content placed online on an intemet website, the 
person who considers that his rights have been infringed has the option ofbring-
ing an action for liability, in respect of all the damage caused, either before the 
courts of the Member State in which the publisher of that content is established 
or before the courts of the Member State in which the centre of his interests is 
based. That person may also, instead of an action for liability in respect of all the 
damage caused, bring bis action before the courts of each Member State in the 
territory of which content placed online is or has been accessible. Those courts 
have jurisdiction only in respect of the damage caused in the territory of the 
Member State ofthe court seised. * * * 
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CHAPTER 8 

Recognition and Enforcement of 
Judgments   

A. INTRODUCTION

A final judgment on the merits normally marks the end of litigation in the
jurisdiction in which this judgment was rendered. The judgment displays so-
called res judicata and collateral estoppel effects—that is, it bars the relitigation 
of the same claims in a second court or, in many cases, relitigation of issues on 
which a party has previously litigated and lost. Having lost the case, the defendant 
will satisfy the judgment or, if he proves recalcitrant, will be compelled to satisfy 
it by way of enforcement proceedings. 
 Because it would ordinarily be pointless to bring an action against an insol-
vent party in the first place, it is not uncommon for plaintiffs to ascertain the 
liquidity of potential defendants prior to suing them. Many private companies in 
the United States offer services that help determine whether a defendant holds 
sufficient assets to satisfy a judgment, and where those assets are located.  Once 
it is established that the defendant is in a position to satisfy a judgment, the plain-
tiff will have to decide where to litigate.  The place at which the defendant’s 
assets are located is one obvious choice, because it is there that a final judgment 
can most certainly be enforced.  That choice, however, may not always be avail-
able or even desirable.  It may not be available if courts in that state lack personal 
jurisdiction over the defendant, because the simple presence of assets is ordinarily 
not enough to establish personal jurisdiction in the U.S., particularly in connec-
tion with a lawsuit that is otherwise unrelated to those assets. And, even if per-
sonal jurisdiction is not a hurdle, a particular forum may not be desirable either 
because of the law that the forum would apply, or because of the remedies avail-
able in the forum, or because of the presence or absence of a jury. 
 Thus, in light of such considerations, the plaintiff might decide to initiate a 
lawsuit in a forum in which the defendant would be subject to personal jurisdic-
tion, but in which he does not have adequate assets to satisfy a judgment.  When 
that occurs, the recognition and enforcement of a resulting judgment in a second 
judicial system may become an issue.  The difficulties associated with enforcing 
such a judgment vary, depending on where its enforcement is sought.  
 In purely domestic litigation in the U.S., the enforcement of a final judicial 
decree across state lines poses relatively few problems. According to the U.S. 
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Supreme Court, under the Commerce Clause, U.S. Const. art. I, § 8, “[the Fram-
ers] provided that the Nation was to be a common market, a ‘free trade unit’ in 
which the States are debarred from acting as separable economic entities.”  
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980).  Similar 
thinking arguably provided for the free movement of judgments among the states.  
The Full Faith and Credit Statute, 28 U.S.C. § 1738, which implements the Full 
Faith and Credit Clause, Art. IV, § 1 of the U.S. Constitution, imposes an obliga-
tion on state and federal courts to recognize and enforce final judgments handed 
down by state courts..  
   In order to guarantee the liberal enforcement of other states’ judicial decrees, 
this full faith and credit obligation is subject to only a few exceptions.  For ex-
ample, a state court will not recognize and enforce the judgment of the sister state 
court when the latter lacked personal jurisdiction over the defendant, at least 
when the jurisdictional question was not itself litigated or somehow waived in 
the judgment rendering court.  Similarly, recognition and enforcement will be 
denied when the defendant was not given adequate notice of the pendency of the 
original lawsuit.  The want of personal jurisdiction (or notice) provides a consti-
tutional limit on full faith and credit.  Other limitations—typically subconstitu-
tional—are noted elsewhere in this chapter, such as the traditional exception for 
penal judgments.  On the other hand, the second court is ordinarily obligated to 
recognize and enforce the original judgment even if it would be contrary to the 
public policy of the enforcing state. Griffin v. Griffin, 327 U.S. 220 (1946); 
Fauntleroy v. Lum, 210 U.S. 230 (1908).   
 To be sure, states have traditionally been able to refuse to entertain a claim 
arising under sister state “laws” if the claim would run afoul of the forum state’s 
strongly held public policy.  But matters are different when it comes to enforcing 
a judgment from another state.  In Fauntleroy, supra, the Supreme Court held 
that Mississippi was obligated to enforce a Missouri judgment that had found 
liability on a contract entered into in Mississippi between two Mississippi citi-
zens, although Mississippi courts would not have enforced it in the first instance 
because the contract was illegal under Mississippi law. Even though Missouri 
courts may have misconstrued Mississippi law, and even though the contract was 
against Mississippi’s public policy, enforcement of the Missouri judgment on the 
Mississippi contract was required. In short, the full faith and credit statute re-
quires a judgment to be given the “same” faith and credit that the state that ren-
dered the judgment would give to it (within the constitutional limits just noted). 
28 U.S.C. § 1738.  An enforcing state may not give a judgment merely the effect 
that a similar judgment would have in the enforcing state’s courts. 
  By contrast, international recognition and enforcement proceedings 
involving American courts follow different rules—rules that ordinarily do not 
track the obligations surrounding full faith and credit. Two scenarios are possible.  
Either an American court is asked to enforce a judgment of a foreign tribunal, or 
an American court has rendered the original judgment and the successful plaintiff 
(“judgment creditor”) seeks enforcement in a foreign forum where the defendant’s 
assets are located.  Because full faith and credit only provides that binding effect 
be given to state court judgments in other courts in the U.S., it has no application 
in the international context.  Consequently, the plaintiff’s prospects of having a 
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judgment recognized in the international civil litigation setting are much less 
certain than they are in a purely domestic setting.   
  A judgment recognition treaty between the U.S. and foreign countries could 
certainly solve the problem  But by and large, such treaties have been few and far 
between (although, as noted below, there may be some changes on the horizon, at 
least as to some transnational judgments).  For example, there are certain so-called 
Friendship Treaties in which the U.S. has agreed to treat foreign nationals 
pursuing their rights in American courts in a nondiscriminatory manner. See, e.g., 
The Friendship, Commerce and Navigation Treaty between the United States and 
Greece, Aug. 3, 1951, 5 U.S.T. 1829 (entered into force Oct. 13, 1954).  Article 
VI, § 1 of that document provides in pertinent part: “Nationals and companies of 
either Party shall be accorded national treatment and most-favored-nation 
treatment with respect to access to the courts of justice . . . in all degrees of 
jurisdiction, both in pursuit and in defense of their rights.” Id., art. VI, 5 U.S.T. 
at 1851.  Article XXIV, § 1, defines national treatment as that treatment which is 
“accorded within the territories of a Party upon terms no less favorable than the 
treatment accorded therein, in like situations, to nationals, companies, . . .” Id., 
art. XXIV, 5 U.S.T. at 1907.  This Treaty has been held to elevate a Greek 
judgment whose enforcement is sought in the U.S. to the status of an American 
sister state judgment entitled to full faith and credit.  See Vagenas v. Continental 
Gin Co., 988 F.2d 104 (11th Cir.), cert. denied, 510 U.S. 947 (1993).   

It might also be possible for Congress, by statute, to legislate a uniform rule 
of recognition of foreign judgments. As discussed later in this chapter, however, 
Congress has done so only in the setting of enforcement of certain foreign defa-
mation judgments.  See Section D, below. And in March 2022, the U.S. signed a 
Convention that would provide uniform rules of enforcement of judgments en-
tered by courts chosen in accordance with a proposed agreement respecting en-
forcement of them, although it has not yet ratified that Convention. See Appendix 
C (Hague Choice of Court Convention).  And even upon ratification, there might 
well have to be legislation to enforce the Convention.  Consequently, most judg-
ment enforcement law in the U.S. has been premised on the judgments law of the 
state in which recognition and enforcement is sought, whether in state or federal 
courts. On the other hand, the Uniform Foreign-County Money Judgments Act 
(discussed below)—provides a model act that a majority of states have adopted, 
albeit with various modifications. 
  Courts asked to enforce a foreign judgment will, to some extent at least, 
examine the procedural and substantive law that formed the basis for the foreign 
decision.  Courts, including those of the U.S., do this to determine whether the 
foreign decree comports with domestic notions of judicial fairness.  If the laws of 
the foreign forum are considered incompatible, enforcement of the judgment may 
be denied, as a matter of domestic public policy.  Obviously, this approach tends 
to produce unfavorable results for plaintiffs whose judgments are based on legal 
rules that differ substantially from those of the enforcing state.  Jurisdictions 
striving for regional integration, such as the European Union, have sought to 
eliminate this problem by providing mechanisms similar to the American full faith 
and credit provisions.  In many cases judgment creditors can also rely on bilateral 
agreements that nations have executed to facilitate the mutual recognition and 
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enforcement of judgments.  Unlike most other nations, however, the U.S. is 
currently not a member of any treaty or convention facilitating the recognition and 
enforcement of its judgments abroad. And while the friendship treaties with other 
nations have been interpreted by American courts to accord a type of full faith 
and credit treatment to judgments emanating from such nations’ courts, American 
judgments generally do not seem to benefit from such agreements abroad.  

Substantive and procedural rules in the U.S. are perceived to differ from their 
foreign counterparts to such an extent that attempts to forge international accords 
thus far have not succeeded.  In 1992, a U.S. delegation to the Hague Conference 
on Private International Law proposed the creation of an international convention 
on jurisdiction and the recognition and enforcement of foreign judgments in civil 
and commercial matters. This effort failed, however, largely because American 
and European expectations could not be reconciled.  In particular, the higher av-
erage level of damage awards and the types of awards (e.g., punitive damages) in 
the U.S. have been met with disapproval abroad.  For details see Joachim Zekoll, 
Comparative Civil Procedure, in The Oxford Handbook of Comparative Law (2d 
ed.) 1306, 1320 et seq. (M. Reimann & R. Zimmermann eds., 2019).  On the other 
hand, American courts likewise have been loath to enforce foreign judgments that 
do not comport with legal and constitutional principles considered to be of great 
importance in this country. Indeed, in the SPEECH Act of 2010, 28 U.S.C. §§ 
4101-4105, Congress acted to prevent the enforcement of foreign defamation 
judgments that did not comport with American free-speech standards.  We ad-
dress the SPEECH Act as well as certain earlier state court decisions reaching 
similar results in Section D, below.  

There are three notable exceptions to this general lack of international agree-
ment. First, as just noted, The Hague Convention of 30 June 2005 on the Choice 
of Court Agreements, 44 I.L.M. 1294, set out at Appendix C, introduces a uni-
form set of rules for the enforcement of exclusive choice of court agreements for 
transactions between business entities (“B2B”).  Importantly, the Convention 
also provides for the recognition and enforcement of judgments given by a court 
of a contracting State designated in an exclusive choice of court agreement (Art. 
8). The Convention entered into force on October 1, 2015, and applies to all EU 
Member States, Denmark, Mexico, Singapore, and the United Kingdom. The 
U.S. (as well as China, Israel, Ukraine, and North Macedonia) have signed the 
Convention but have not yet ratified it.   

Second, to promote the recognition of judgments not based on a choice of 
court agreement, in 2010 the Hague Conference resumed its work on a more ex-
tensive version of the treaty. After many years of negotiations, the Hague Con-
ference on Private International Law finally concluded the new Convention of  
July 2, 2019, on the Recognition and Enforcement of Foreign Judgments in Civil 
or Commercial Matters. This new Convention governs the recognition and en-
forcement of judgements issued in a Contracting State in another Contracting 
State by a national court (Art. 1 para. 2). In late August 2022, the E.U. and 
Ukraine became contracting parties to the Convention parties, thus triggering its 
entry into force under Art. 28, as of September 1, 2023. The U.S. has signed the 
Convention but has not yet ratified it. 
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The third exception applies to the area of arbitration—a topic that we take up 
in Chapter 9.  The U.S. has signed a multilateral treaty for the enforcement of 
arbitral awards, the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, opened for signature June 10, 1958, 21 U.S.T. 2517 (entered 
into force Dec. 28, 1970), codified in 9 U.S.C. §§201-208 (1970) (hereinafter 
“New York Convention”).  The U.S. courts have interpreted the New York Con-
vention as a strict and binding obligation on the U.S. to enforce arbitral awards 
to the fullest extent. See, e.g., Parsons & Whittemore Overseas Co., Inc.  v. So-
ciété Genérale de L’Industrie du Papier (RAKTA), 508 F.2d 969 (2d Cir. 1974) 
(holding that since the Convention was signed in order to encourage the use of 
arbitration, the narrowest possible reading had to be given to the exceptions to 
enforcement contained in the treaty). In effect, where arbitral awards are con-
cerned, the U.S. will enforce any final disposition so long as it does not violate 
general principles of international law or any specific provisions of the New York 
Convention.  Errors of law, even where apparent, do not vitiate the enforcement 
of an award. 
  In the materials that follow, we will present American court decisions denying 
or granting the enforcement of a foreign judgment and we will then draw 
comparisons with foreign cases in which plaintiffs sought the enforcement of 
American judgments abroad.  In the absence of a treaty or multilateral convention, 
all of these judgments raise the same two intriguing questions: (1) What elements 
of the decision whose enforcement is sought abroad can fairly be said to deviate 
from mandatory rules of the foreign (enforcing) forum? (2) To what extent can 
these deviations be tolerated without unduly compromising public policy or other 
judicial fairness concerns of the enforcing forum? Lastly, we will provide an 
introduction to the mechanisms governing the recognition of judgments as among 
the members of the European Union. 

B. ENFORCING FOREIGN JUDGMENTS IN THE U.S.—BASIC
CONSIDERATIONS

1. Traditional Approaches and the Regime of Comity

Hilton v. Guyot 
Supreme Court of the United States, 1895. 
159 U.S. 113. 

MR. JUSTICE GRAY, after stating the case, delivered the opinion of the court. 
* * *
International law, in its widest and most comprehensive sense—including not

only questions of right between nations, governed by what has been appropriately 
called the law of nations; but also questions arising under what is usually called 
private international law, or the conflict of laws, and concerning the rights of per-
sons within the territory and dominion of one nation, by reason of acts, private or 
public, done within the dominions of another nation—is part of our law, and must 
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be ascertained and administered by the courts of justice, as often as such questions 
are presented in litigation between man and man, duly submitted to their determi-
nation. 

The most certain guide, no doubt, for the decision of such questions is a treaty 
or a statute of this country.  But when, as is the case here, there is no written law 
upon the subject, the duty still rests upon the judicial tribunals of ascertaining and 
declaring what the law is, whenever it becomes necessary to do so, in order to 
determine the rights of parties to suits regularly brought before them.  In doing 
this, the courts must obtain such aid as they can from judicial decisions, from the 
works of jurists and commentators, and from the acts and usages of civilized na-
tions.   

No law has any effect, of its own force, beyond the limits of the sovereignty 
from which its authority is derived.  The extent to which the law of one nation, as 
put in force within its territory, whether by executive order, by legislative act, or 
by judicial decree, shall be allowed to operate within the dominion of another 
nation, depends upon what our greatest jurists have been content to call “the com-
ity of nations.” Although the phrase has been often criticized, no satisfactory sub-
stitute has been suggested. 

“Comity,” in the legal sense, is neither a matter of absolute obligation, on the 
one hand, nor of mere courtesy and good will, upon the other.  But it is the recog-
nition which one nation allows within its territory to the legislative, executive or 
judicial acts of another nation, having due regard both to international duty and 
convenience, and to the rights of its own citizens or of other persons who are 
under the protection of its laws.  

* * *
[The Court then supplied a lengthy discussion of the practices of various na-

tions and the views of various writers, foreign and domestic.]  [W]e are satisfied 
that, where there has been opportunity for a full and fair trial abroad before a court 
of competent jurisdiction, conducting the trial upon regular proceedings, after due 
citation or voluntary appearance of the defendant, and under a system of jurispru-
dence likely to secure an impartial administration of justice between the citizens 
of its own country and those of other countries, and there is nothing to show either 
prejudice in the court, or in the system of laws under which it was sitting, or fraud 
in procuring the judgment, or any other special reason why the comity of this 
nation should not allow it full effect, the merits of the case should not, in an action 
brought in this country upon the judgment, be tried afresh, as on a new trial or an 
appeal, upon the mere assertion of the party that the judgment was erroneous in 
law or in fact.  The defendants, therefore, cannot be permitted, upon that general 
ground, to contest the validity or the effect of the judgment sued on. 

But they have sought to impeach that judgment upon several other grounds, 
which require separate consideration. 

It is objected that the appearance and litigation of the defendants in the French 
tribunals were not voluntary, but by legal compulsion, and therefore that the 
French courts never acquired such jurisdiction over the defendants, that they 
should be held bound by the judgment. * * *  
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But it is now settled in England that, while an appearance by the defendant in 
a court of a foreign country, for the purpose of protecting his property already in 
the possession of that court, may not be deemed a voluntary appearance, yet an 
appearance solely for the purpose of protecting other property in that country from 
seizure is considered as a voluntary appearance.  

The present case is not one of a person travelling through or casually found 
in a foreign country. The defendants, although they were not citizens or residents 
of France, but were citizens and residents of the State of New York, and their 
principal place of business was in the city of New York, yet had a storehouse and 
an agent in Paris, and were accustomed to purchase large quantities of goods 
there, although they did not make sales in France. Under such circumstances, ev-
idence that their sole object in appearing and carrying on the litigation in the 
French courts was to prevent property, in their storehouse at Paris, belonging to 
them, and within the jurisdiction, but not in the custody, of those courts, from 
being taken in satisfaction of any judgment that might be recovered against them, 
would not, according to our law, show that those courts did not acquire jurisdic-
tion of the persons of the defendants. 

It is next objected that in those courts one of the plaintiffs was permitted to 
testify not under oath, and was not subjected to cross-examination by the opposite 
party, and that the defendants were, therefore, deprived of safeguards which are 
by our law considered essential to secure honesty and to detect fraud in a witness; 
and also that documents and papers were admitted in evidence, with which the 
defendants had no connection, and which would not be admissible under our own 
system of jurisprudence.  But it having been shown by the plaintiffs, and hardly 
denied by the defendants, that the practice followed and the method of examining 
witnesses were according to the laws of France, we are not prepared to hold that 
the fact that the procedure in these respects differed from that of our own courts 
is, of itself, a sufficient ground for impeaching the foreign judgment. 

It is also contended that a part of the plaintiffs’ claim is affected by one of the 
contracts between the parties having been made in violation of the revenue laws 
of the United States, requiring goods to be invoiced at their actual market value.  
Rev. Stat. § 2854.  It may be assumed that, as the courts of a country will not 
enforce contracts made abroad in evasion or fraud of its own laws, so they will 
not enforce a foreign judgment upon such a contract.  But as this point does not 
affect the whole claim in this case, it is sufficient, for present purposes, to say that 
there does not appear to have been any distinct offer to prove that the invoice 
value of any of the goods sold by the plaintiffs to the defendants was agreed be-
tween them to be, or was, in fact, lower than the actual market value of the goods. 

It must, however, always be kept in mind that it is the paramount duty of the 
court, before which any suit is brought, to see to it that the parties have had a fair 
and impartial trial, before a final decision is rendered against either party. 

When an action is brought in a court of this country, by a citizen of a foreign 
country against one of our own citizens, to recover a sum of money adjudged by 
a court of that country to be due from the defendant to the plaintiff, and the foreign 
judgment appears to have been rendered by a competent court, having jurisdiction 
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of the cause and of the parties, and upon due allegations and proofs, and oppor-
tunity to defend against them, and its proceedings are according to the course of 
a civilized jurisprudence, and are stated in a clear and formal record, the judgment 
is prima facie evidence, at least, of the truth of the matter adjudged; and it should 
be held conclusive upon the merits tried in the foreign court, unless some special 
ground is shown for impeaching the judgment, as by showing that it was affected 
by fraud or prejudice, or that, by the principles of international law, and by the 
comity of our own country, it should not be given full credit and effect. * * *   

In the case at bar, the defendants offered to prove, in much detail, that the 
plaintiffs presented to the French court of first instance and to the arbitrator ap-
pointed by that court, and upon whose report its judgment was largely based, false 
and fraudulent statements and accounts against the defendants, by which the ar-
bitrator and the French courts were deceived and misled, and their judgments 
were based upon such false and fraudulent statements and accounts.  This offer, 
if satisfactorily proved, would, according to the decisions [of the English Courts] 
be a sufficient ground for impeaching the foreign judgment, and examining into 
the merits of the original claim. 

But whether those decisions can be followed in regard to foreign judgments, 
consistently with our own decisions as to impeaching domestic judgments for 
fraud, it is unnecessary in this case to determine, because there is a distinct and 
independent ground upon which we are satisfied that the comity of our nation 
does not require us to give conclusive effect to the judgments of the courts of 
France; and that ground is, the want of reciprocity, on the part of France, as to the 
effect to be given to the judgments of this and other foreign countries. 

* * *  
By the law of France, settled by a series of uniform decisions of the Court of 

Cassation, the highest judicial tribunal, for more than half a century, no foreign 
judgment can be rendered executory in France without a review of the judgment 
au fond—to the bottom, including the whole merits of the cause of action on 
which the judgment rests.  * * *  

The reasonable, if not the necessary, conclusion appears to us to be that judg-
ments rendered in France, or in any other foreign country, by the laws of which 
our own judgments are reviewable upon the merits, are not entitled to full credit 
and conclusive effect when sued upon in this country, but are prima facie evidence 
only of the justice of the plaintiffs’ claim. 

In holding such a judgment, for want of reciprocity,  not to be conclusive 
evidence of the merits of the claim, we do not proceed upon any theory of retali-
ation upon one person by reason of injustice done to another; but upon the broad 
ground that international law is founded upon mutuality and reciprocity, and that 
by the principles of international law recognized in most civilized nations, and by 
the comity of our own country, which it is our judicial duty to know and to de-
clare, the judgment is not entitled to be considered conclusive. 

By our law, at the time of the adoption of the Constitution, a foreign judgment 
was considered as prima facie evidence, and not conclusive. There is no statute 
of the United States, and no treaty of the United States with France, or with any 
other nation, which has changed that law, or has made any provision upon the 
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subject.  It is not to be supposed that, if any statute or treaty had been or should 
be made, it would recognize as conclusive the judgments of any country, which 
did not give like effect to our own judgments.  In the absence of statute or treaty, 
it appears to us equally unwarrantable to assume that the comity of the United 
States requires anything more. 

If we should hold this judgment to be conclusive, we should allow it an effect 
to which, supposing the defendants’ offers to be sustained by actual proof, it 
would, in the absence of a special treaty, be entitled in hardly any other country 
in Christendom, except the country in which it was rendered.  If the judgment had 
been rendered in this country, or in any other outside of the jurisdiction of France, 
the French courts would not have executed or enforced it, except after examining 
into its merits.  The very judgment now sued on would be held inconclusive in 
almost any other country than France.  In England, and in the Colonies subject to 
the law of England, the fraud alleged in its procurement would be a sufficient 
ground for disregarding it.  In the courts of nearly every other nation, it would be 
subject to reexamination, either merely because it was a foreign judgment, or be-
cause judgments of that nation would be reexaminable in the courts of France.  
[Reversed.] 

MR. CHIEF JUSTICE FULLER, with whom concurred MR. JUSTICE HARLAN, 
MR. JUSTICE BREWER and MR. JUSTICE JACKSON, dissenting. 

Plaintiffs brought their action on a judgment recovered by them against the 
defendants in the courts of France, which courts had jurisdiction over person and 
subject-matter, and in respect of which judgment no fraud was alleged, except in 
particulars contested in and considered by the French courts.  The question is 
whether under these circumstances, and in the absence of a treaty or act of Con-
gress, the judgment is reexaminable upon the merits.  * * * [I]t seems to me that 
the doctrine of res judicata applicable to domestic judgments should be applied to 
foreign judgments as well, and rests on the same general ground of public policy 
that there should be an end of litigation. * * *  

The principle that requires litigation to be treated as terminated by final judg-
ment properly rendered, is as applicable to a judgment proceeded on in such an 
action, as to any other, and forbids the allowance to the judgment debtor of a 
retrial of the original cause of action, as of right, in disregard of the obligation to 
pay arising on the judgment and of the rights acquired by the judgment creditor 
thereby. * * *  

I cannot yield my assent to the proposition that because by legislation and 
judicial decision in France that effect is not there given to judgments recovered 
in this country which, according to our jurisprudence, we think should be given 
to judgments wherever recovered (subject, of course, to the recognized excep-
tions,) therefore we should pursue the same line of conduct as respects the judg-
ments of French tribunals. The application of the doctrine of res judicata does not 
rest in discretion; and it is for the government, and not for its courts, to adopt the 
principle of retorsion [i.e., reciprocity—eds.], if deemed under any circumstances 
desirable or necessary. 
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NOTES AND QUESTIONS FOR DISCUSSION 
1. In Hilton, the Supreme Court considered the effect that a foreign court’s judg-
ment obtained by a foreign citizen against a U.S. citizen should have in a federal
court proceeding to enforce the judgment.  It concluded that while U.S. courts
were generally under no absolute duty to enforce another country’s judgments
(absent a treaty or statute), principles of “comity” among nations would ordinarily
control the preclusive effect that this nation would give to foreign judgments.
Consequently, there is considerable discretion whether to honor the request to
enforce foreign country judgments (as well as their laws).
2. Recall that in the U.S., under the full faith and credit statute, 28 U.S.C. §
1738, which implements the Constitution’s Full Faith and Credit Clause, U.S.
Const. art. IV, § 1, a state would ordinarily be required to enforce the jurisdiction-
ally valid judgments of sister states.  It therefore could not treat a sister state judg-
ment as if it emanated from a foreign country under notions of “comity.” Rather,
such a judgment has to be given the same force and effect that they would have
in the state that rendered the judgment in the first place.  According to the modern
Court, the “constitutional limitation imposed by the full faith and credit clause
abolished, in large measure, the general principle of international law by which
local policy is permitted to dominate rules of comity.”  Broderick v. Rosner, 294
U.S. 629, 643 (1935). Thus, U.S. enforcement of judgments of foreign tribunals—
being governed only by notions of comity rather than full faith and credit—is
much less certain than the enforcement of domestic judgments within the U.S.
3. Nevertheless, in deciding what comity required in the context of enforcement
of a foreign court’s judgment, the Court in Hilton concluded that—given a deci-
sion of a court of competent jurisdiction, where there has been a full and fair
opportunity to litigate, after due notice or voluntary appearance, “under a system
of jurisprudence likely to secure an impartial administration of justice between
the citizens of its own country and those of other countries,” and absent fraud—
“the merits of that case should not, in an action brought in this country upon the
judgment, be tried afresh . . . upon the mere assertion of the party that the judg-
ment was erroneous in law or in fact.”  159 U.S. at 202-03. As thus articulated,
how different is such a standard from that required by full faith and credit?
4. In Hilton, the parties in the original French action were permitted to testify
other than under oath and were not subject to cross-examination.  In addition,
evidence inadmissible in a U.S. proceeding was admitted in the foreign proceed-
ing.  Even though the practice followed was according to the law of France, why
weren’t such differences a reason for nonenforcement?
5. Because French courts would not give similar faith and credit to another na-
tion’s judgments against a French citizen, and would instead allow for relitigation
of the merits in the French courts, a narrow majority in Hilton concluded that the
U.S. courts would not automatically enforce a French judgment.  The Court ex-
plained that comity incorporated a notion of reciprocity that trumped the default
rule against relitigation. Note that this is an obvious difference from the faith and
credit that would have to be given to a sister state judgment, because “reciprocity”
is essentially commanded as a matter of federal law.  Four dissenters in Hilton
argued that the Court’s reciprocity analysis should give way to ordinary principles
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of res judicata, and that second rounds of litigation in U.S. courts ought to be 
discouraged—whether or not the country that rendered the judgment would do 
the same for a judgment from a U.S. court.  Were the Hilton dissenters right?  Is 
there any argument that it would be in the nation’s interest to enforce a foreign 
judgment unilaterally, the lack of reciprocity notwithstanding? For some classic 
critiques of the reciprocity requirement, see Joseph Beale, The Conflict of Laws 
§ 434.3 (1935); Arthur Taylor von Mehren & Donald T. Trautman, Recognition
of Foreign Adjudications: A Survey and a Suggested Approach, 81 Harv. L. Rev.
1601, 1660-62 (1968); Willis L. Reese, The Status in This Country of Judgments
Rendered Abroad, 50 Colum. L. Rev. 783, 790-93 (1950); Comment, Reciprocity
and the Recognition of Foreign Judgments, 36 Yale L.J. 542 (1927).
6. Hilton is perhaps the only U.S. Supreme Court opinion to address the recog-
nition of foreign judgments.  What was the source of law that the Court applied?
Hilton was a decision rendered prior to Erie Railroad Co. v. Tompkins, 304 U.S.
64 (1938). Consequently, the law that the Court applied was likely “general” law,
which, strictly speaking, was neither state law nor federal law. Indeed, pre-Erie,
it is possible that the result in Hilton may have differed from whatever the relevant
state’s law of judgment recognition might have been. After Erie, how should the
question be resolved?  Should the Hilton decision now be read as creating a “fed-
eral common law” of recognition and enforcement of foreign judgments, binding
even on state courts?  Or should the question of the force to be given foreign
judgments now be seen as a question of state law?  We consider the issue in the
materials that follow.

2. The Source of Law Governing Enforcement of
Foreign Judgments in U.S. Courts

Johnston v. Compagnie Générale Transatlantique 
Court of Appeals of New York, 1926. 
242 N.Y. 381. 

POUND, J.  
The controversy arises over an alleged wrongful delivery of goods by the de-

fendant, a steamship carrier, which is a foreign corporation organized under the 
laws of the Republic of France.  Plaintiff is the assignee of triplicate bills of lading 
issued in New York, under which one Frank E. Webb shipped the goods from 
New York to Havre.  Defendant delivered the goods to other parties upon presen-
tation of a non-negotiable copy of the bill of lading which Webb retained as an 
office copy not used for presentation to secure the delivery of the goods. 

Defendant set up as a defense an adjudication of the Tribunal of Commerce 
at Paris in favor of defendant upon the same cause of action, in an action brought 
by plaintiff thereon and established on the trial that the French judgment was the 
final judgment on the merits of a court of competent jurisdiction.  No attempt was 
made to impeach it for fraud. 
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agreement over several grounds for denying enforcement: The most important 
ones are lack of personal jurisdiction over the defendant and lack of due process 
in the foreign proceedings.  Important differences continue to exist, however.  For 
example, unlike Hilton, most states do not require reciprocity as a prerequisite for 
enforcement, while some jurisdictions still do. In an effort to harmonize this area 
of the law, the National Conference of Commissioners on Uniform State Laws 
and the American Bar Association “codified” the prevailing state law approaches 
in the Uniform Foreign-Country Money Judgments Recognition Act (2005) 
(“UFCMJA”), a revised (and slightly re-titled) version of the Uniform Foreign 
Money Judgments Recognition Act of 1962.  As of early 2021, more than half of 
the states, plus the District of Columbia and the territory of the Virgin Islands, 
have adopted some version of the Act. And more than 20 states plus the District 
of Columbia have adopted the latest (2005) revisions.  Nevertheless, states that 
have adopted the Act in one or another of its versions have done so with some-
times significant deviations from the original text.  Massachusetts and Georgia, 
for example, have adopted the Act but included Hilton’s reciprocity requirement 
that the drafters of the Act consciously omitted to facilitate foreign judgment 
recognition. Consequently, it cannot be said that the uniform act is applied uni-
formly.   
 
UNIFORM FOREIGN-COUNTRY MONEY JUDGMENTS 
RECOGNITION ACT OF 1962 (as modified, 2005):  
  * * *  
  Sec. 3. Applicability. 

(a) Except as otherwise provided in subsection (b), this [act] applies to a 
foreign-country judgment to the extent that the judgment: 

   (1) grants or denies recovery of a sum of money; and 
(2) under the law of the foreign country where rendered, is final, 
conclusive and enforceable. 

(b) This [act] does not apply to a foreign-country judgment, even if the 
judgment grants or denies recovery of a sum of money, to the extent 
that the judgment is: 

 (1) a judgment for taxes; 
 (2) a fine or other penalty; or 

(3) a judgment for divorce, support, or maintenance, or other 
judgment rendered in connection with domestic relations. 

(c) A party seeking recognition of a foreign-country judgment has the 
burden of establishing that this [act] applies to the foreign-country 
judgment.  

Sec. 4. Standards for Recognition of Foreign-Country Judgments. 
(a) Except as provided in subsections (b) and (c), a court of this state shall 
recognize a foreign-country judgment to which this [act] applies. 
(b) A court of this state may not recognize a foreign-country judgment if: 

(1) the judgment was rendered under a judicial system that does not 
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provide impartial tribunals or procedures compatible with the re-
quirements of due process of law; 
(2) the foreign court did not have personal jurisdiction over the de-
fendant; or 
(3) the foreign court did not have jurisdiction over the subject matter. 

(c) A court of this state need not recognize a foreign-country judgment if: 
(1) the defendant in the proceeding in the foreign court did not receive 
notice of the proceeding in sufficient time to enable the defendant to 
defend; 
(2) the judgment was obtained by fraud that deprived the losing party 
of an adequate opportunity to present a case; 
(3) the judgment or the [cause of action] [claim for relief] on which 
the judgment is based is repugnant to the public policy of this state 
or of the United States; 
(4) the judgment conflicts with another final and conclusive judg-
ment; 
(5) the proceeding in the foreign court was contrary to an agreement 
between the parties under which the dispute in question was to be 
determined otherwise than by proceedings in that foreign court;  
(6) in the case of jurisdiction based only on personal service, the for-
eign court was a seriously inconvenient forum for the trial of the ac-
tion; 
(7) the judgment was rendered in circumstances that raise substantial 
doubt about the integrity of the rendering court with respect to the 
judgment; or 
(8) the specific proceeding in the foreign court leading to the judg-
ment was not compatible with the requirements of due process of law. 

(d) A party resisting recognition of a foreign-country judgment has the 
burden of establishing that a ground for nonrecognition stated in subsec-
tion (b) or (c) exists. 

  Sec. 5.  Personal Jurisdiction. 
(a) A foreign country judgment may not be refused recognition for lack 
of personal jurisdiction if: 

(1) the defendant was served with process personally in the foreign 
country; 
(2) the defendant voluntarily appeared in the proceeding, other than 
for the purpose of protecting property seized or threatened with sei-
zure in the proceeding or of contesting the jurisdiction of the court 
over the defendant; 
(3) the defendant, before the commencement of the proceeding, had 
agreed to submit to the jurisdiction of the foreign court with respect 
to the subject matter involved; 
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(4) the defendant was domiciled in the foreign country when the pro-
ceeding was instituted, or was a corporation or other form of business
organization that had its principal place of business in, or was orga-
nized under the laws of, the foreign country;
(5) the defendant had a business office in the foreign country and the
proceeding in the foreign court involved a [cause of action] [claim
for relief] arising out of business done by the defendant through that
office in the foreign country; or
(6) the defendant operated a motor vehicle or airplane in the foreign
country and the proceeding involved a [cause of action] [claim for
relief] arising out of that operation.

(b) The list of bases for personal jurisdiction in subsection (a) is not ex-
clusive. And the courts of this state may recognize bases of personal ju-
risdiction other than those listed in subsection (a) as sufficient to support
a foreign-country judgment.
* * *
Sec. 7.  Effect of Recognition of Foreign-Country Judgment under 
this [Act]. 
If the court . . . finds that the foreign-country judgment is entitled to 
recognition under this [act] then, to the extent that the foreign-country 
judgment grants or denies recovery of a sum of money, the foreign judg-
ment is: 

(1) conclusive between the parties to the same extent as the judgment
of a sister state entitled to full faith and credit in this state would be
conclusive; and
(2) enforceable in the same manner and to the same extent as a judg-
ment rendered in this state.

____________________ 

NOTES AND QUESTIONS FOR DISCUSSION 
1. Section 4 of the UFCMJA distinguishes between mandatory grounds for non- 
recognition (§ 4(b)) and discretionary grounds for non-recognition (§ 4(c)). Con-
sider whether the distinctions make sense and whether the reasons listed in para-
graph (c) should merely permit and not require denial of recognition. For exam-
ple, why should a foreign judgment obtained by fraud (§ 4(c)(2)) or one that is
repugnant to the public policy of the enforcing state (§ 4(c)(3)) be entitled to po-
tentially greater respect than a judgment in which the rendering court did not have
personal jurisdiction (§ 4(b)(2))?
2. Despite this comprehensive list of grounds for rejecting foreign judgments,
there is a common perception (outside the U.S.) that American courts tend to be
rather permissive when faced with requests to recognize and enforce foreign judg-
ments. Section 4(a) of the Act arguably codifies this position by declaring favor-
able treatment of foreign judgments to be the rule, while pointing to the grounds
for rejection listed in § 4 only as exceptions.  Furthermore, the saving clause of §
6(b) provides that the Act does not prevent recognition of a foreign judgment in
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situations not covered by the Act. Just how tolerant American courts are in prac-
tice, compared to their foreign counterparts, is a difficult matter to determine.  Of 
course, there are those American decisions that liberally recognize foreign judg-
ments and, in line with the spirit of § 4(a) of the Act, effectively accord them a 
kind of full faith and credit. See § 7(1).  But there are also a number of cases in 
which American judges have displayed a great deal of distrust towards foreign 
decisions. The cases that follow illustrate these conflicting trends.

C. FOREIGN JUDGMENTS AND THE REQUIREMENT OF PERSONAL
JURISDICTION

 It is well accepted that a foreign judgment will not be enforced if the foreign 
court did not have personal jurisdiction over the defendant, and section 4(b)(2) of 
the current UFCMJA reinforces this view. But whose jurisdictional standards 
shall apply to this inquiry? Those of the judgment-rendering forum? Of the judg-
ment-recognizing forum? Or both?  The following decision provides a discussion 
of some of these issues.   

Evans Cabinet Corp. v. Kitchen Int’l, Inc. 
United States Court of Appeals, First Circuit, 2010. 
593 F.3d 135.  

RIPPLE, CIRCUIT JUDGE.* 

 Evans Cabinet Corporation (“Evans”) [a Georgia corporation with a principal 
place of business in Georgia] instituted this diversity action in the United States 
District Court for the District of Massachusetts against Kitchen International, Inc. 
[a Louisiana corporation with its principal place of business in Montreal, Quebec] 
for breach of contract and quantum meruit.  Kitchen International filed a motion 
to dismiss based on res judicata. It claimed that the action was foreclosed because 
of an earlier judgment entered by the Superior Court of Quebec. After a hearing 
* * * the court entered judgment for Kitchen International. Evans filed a timely
appeal to this court.

For the reasons set forth in the following opinion, we reverse the judgment of 
the district court and remand for proceedings consistent with this opinion. 

I 
BACKGROUND 

 According to the allegations of the complaint, Kitchen International and Ev-
ans entered into a contract in 2004. Evans agreed to supply Kitchen International 
with manufactured cabinetry for several residential construction sites on the East 
Coast of the United States. Kitchen International placed these orders from its 
headquarters in Montreal with the Georgia offices of Evans. The materials were 

* Of the Seventh Circuit, sitting by designation.
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shipped directly to the construction sites. 
 According to Kitchen International, in 2004, the two parties also agreed that 
they would create a products showroom at Kitchen International’s office in Mon-
treal. Kitchen International claims that Paul Gatti of Evans approved the design 
and layout of the showroom. According to Kitchen International, later that year, 
Evans manufactured and shipped cabinetry, related products and sales and pro-
motional materials to Quebec for use in the showroom. Evans denies the existence 
of such an agreement; it claims that it never authorized Kitchen International to 
build a showroom and that it did not supply products to Kitchen International for 
that purpose. 
 Various issues arose about the quality and conformity of the products that 
Evans had shipped to the East Coast projects. Consequently, in May 2006, 
Kitchen International engaged a Canadian attorney to file suit against Evans in 
the Superior Court of Quebec for breach of contract arising from the materials 
supplied by Evans. Evans was served with process and given notice of this pro-
ceeding. Evans did not answer or otherwise respond to the action, and, conse-
quently, on May 31, 2007, the Superior Court of Quebec entered a default judg-
ment against Evans in the amount of $ 149,354.74. 
 On April 23, 2007, Evans instituted this action for breach of contract and 
quantum meruit in the United States District Court for the District of Massachu-
setts. Kitchen International filed a motion to dismiss on the ground that the action 
was barred by res judicata by virtue of the Canadian judgment against Evans. 
Evans opposed the motion on the ground that the Superior Court of Quebec had 
lacked jurisdiction over it, and, therefore, the Quebec judgment could not be rec-
ognized by the district court. [The motion was converted to a motion for summary 
judgment because the issues went beyond the pleadings]. * * *  
 The district court, held that res judicata precluded the present action and en-
tered summary judgment for Kitchen International. 

II 
DISCUSSION 

A. Contentions of the Parties.
Evans submits that the district court erred in holding that its claim for dam-

ages for breach of contract or in quantum meruit were barred because of the prior 
default judgment entered against it by the Superior Court of Quebec. In Evans’s 
view, the Superior Court of Quebec lacked personal jurisdiction over it, and, con-
sequently, the default judgment was unenforceable and not subject to recognition 
by the district court. * * * Evans submits that there are significant unresolved 
factual questions concerning the nature of Evans’s relevant contacts with the 
Province of Quebec. Evans contends that, if the district court had taken the facts 
in the light most favorable to its position, as the district court must do in the con-
text of summary judgment, there would be no basis for concluding that the Que-
bec court could exercise personal jurisdiction over it. 
 Kitchen International takes a decidedly different view. It submits that the 
Quebec judgment must be recognized and precludes the present suit. Focusing on 
the summary judgment motion, it notes that the district court characterized its 
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evidence that Evans had purposeful contacts with Quebec as “overwhelming.” * 
* * By contrast, Evans submitted only the affidavits of Mark Trexler, Evans’s
CEO, who, in Kitchen International’s view, could show no involvement in the 
parties’ agreements. 

B. Threshold Matters.
* * * When sitting in diversity and asked to recognize and enforce a foreign

country judgment, federal courts tend to apply the law of recognition and enforce-
ment of the state in which they sit, as required by Erie Railroad Co. v. Tompkins, 
304 U.S. 64 (1938). However, some courts and commentators have suggested that 
recognition and enforcement of foreign country judgments deserves application 
of a uniform federal body of law because suits of this nature necessarily implicate 
the foreign relations of the United States.7 This question has not been decided 
definitively in this circuit. In John Sanderson (Wool) Pty. Ltd. v. Ludlow Jute 
Co., 569 F.2d 696, 697 n.1 (1st Cir. 1978), we left the question open, noting that 
there was no reason to decide the matter under the facts of that case because there 
was no appreciable difference between the federal and the state rules. We shall 
follow the same course in this case because we need not resolve the matter here. 
Neither party has suggested that the district court ought to have followed a rule 
other than that of Massachusetts. In any event, even if the reciprocity rule of Hil-
ton v. Guyot were applicable under the facts of this case, the Massachusetts rule 
of recognition and enforcement also contains a reciprocity requirement. See Mass. 
Gen. Laws ch. 235, § 23A (subsection (7) of third paragraph); see also John Sand-
erson, 569 F.2d at 697. 
C. Massachusetts Law on the Recognition of Foreign Country Judgments.

With respect to the recognition of foreign country judgments, Massachusetts,
like many other states of the Union, has enacted a version of the [Uniform Foreign 
Country Money Judgments] Recognition Act. [Massachusetts General Laws 
chapter 235 § 23A.][*] This section clearly requires that the rendering court have 
personal jurisdiction over the defendant in order for the resulting judgment to be 
recognized in Massachusetts. The statute does not state explicitly, however, 
whether the correctness of that exercise of jurisdiction by the rendering court 
ought to be determined according to the law of the rendering or the enforcing 

7 * * * According to Hilton, a diversity case from the pre-Erie era, foreign judgments shall be 
recognized so long as the rendering court afforded an opportunity for full and fair proceedings; the 
court was of competent jurisdiction over the persons and subject matter; the court conducted regular 
proceedings, which afforded due notice of appearance to adversary parties; and the court afforded 
a system of jurisprudence likely to secure an impartial administration of justice between the citizens 
of its own country and those of other countries. See 159 U.S. at 202-03. The Hilton rule also requires 
reciprocity in the recognition and enforcement of United States judgments from the jurisdiction of 
the rendering court. Id. at 210, 226-27. 
[*] [The relevant provisions of the Massachusetts statute parallel those of the UFCMJA: “A foreign 
judgment shall not be conclusive if (1) it was rendered under a system which does not provide im-
partial tribunals or procedures compatible with the requirements of due process of law; (2) the for-
eign court did not have personal jurisdiction over the defendant; or (3) the foreign court did not have 
jurisdiction over the subject matter.”—eds.]  

159

dimakopelev
Bleistift



 
 
 
 

                                                          C.  THE PERSONAL JURISDICTION REQUIREMENT 685 
 
jurisdiction. The district court suggested that there is currently a division of au-
thority on this question among the states that have enacted a form of the Recog-
nition Act.10 The district court also noted that the Supreme Judicial Court of Mas-
sachusetts has not yet spoken squarely on the matter.  
 The district court, faced with the ambiguity about the prevailing rule in Mas-
sachusetts with respect to the law governing personal jurisdiction in the rendering 
court, explicitly declined to resolve the matter and instead applied the governing 
rule of both jurisdictions. On appeal, neither party has contended that the district 
court erred in this regard. Nor has either party argued that Massachusetts would 
apply any other rule. Under these circumstances, we must conclude that the par-
ties have waived any reliance on another rule and that we must decide this case 
by assessing the facts in light of the personal jurisdiction law of both the Province 
of Quebec and the Commonwealth of Massachusetts. 
 1. The Jurisdiction of the Superior Court of Quebec under the Law of Quebec  
 We turn, then, to the question of whether Kitchen International established 
that the Superior Court of Quebec properly exercised personal jurisdiction over 
Evans. [After a review of the record on summary judgment, the court of appeals 
concluded that “it is clear that genuine issues of fact remain to be resolved before 

 
10 Some states have concluded that the relevant question is only whether personal jurisdiction would 
have been present had the rendering court applied the law of the enforcing state. See, e.g., Genujo 
Lok Beteiligungs GmbH v. Zorn, 943 A.2d 573, 580 (Me. 2008) (looking only to whether the for-
eign jurisdiction could have established personal jurisdiction under Maine law); Sung Hwan Co. v. 
Rite Aid Corp., 850 N.E.2d 647, 650-51 (N.Y. 2006) (interpreting the term “personal jurisdiction” 
as used in an analogous New York statute to mean “whether exercise of jurisdiction by the foreign 
court comports with New York’s concept of personal jurisdiction” and omitting any analysis of 
foreign law). 
 Other state courts instead have concluded that the proper interpretation is to ascertain first 
whether the rendering court could exercise personal jurisdiction over the defendant under its own 
laws. They then look to whether the rendering court could have exercised personal jurisdiction under 
the law of the forum state. The purpose of this second step is to ensure that the rendering court not 
only possessed jurisdiction at the time of judgment but also that the rendering court’s procedures 
comported with United States due process standards. Under this approach, both of these require-
ments are necessary for a rendering court to have personal jurisdiction over the defendant within 
the meaning of the Recognition Act. See, e.g., Monks Own, Ltd. v. Monastery of Christ in the 
Desert, 168 P.3d 121, 124-27 (N.M. 2007) (adopting the approach of first ascertaining whether 
personal jurisdiction was satisfied under the law of the rendering foreign jurisdiction and then de-
termining whether the judgment debtor’s applicable contacts with the rendering jurisdiction satisfy 
the United States constitutional due process minimum); Vrozos v. Sarantopoulos, 195 Ill. App. 3d 
610, 552 N.E.2d 1093, 1099-1100, 142 Ill. Dec. 352 (Ill. App. Ct. 1990) (reviewing a trial court 
decision concluding that a Canadian court had personal jurisdiction over the judgment debtor pur-
suant to United States principles of due process and remanding for consideration of whether the 
Canadian court also had personal jurisdiction pursuant to Canadian law of service of summons). 
Federal courts applying analogous state recognition acts also have adopted this approach. See K & 
R Robinson Enters. Ltd. v. Asian Exp. Material Supply Co., 178 F.R.D. 332, 339-42 (D. Mass. 
1998). See generally Royal Bank of Canada v. Trentham Corp., 491 F. Supp. 404, 408-10 (S.D. 
Tex. 1980), vacated by, 665 F.2d 515 (5th Cir. 1981). The American Law Institute adopts this ap-
proach in its model federal statute on the recognition of foreign money judgments. See American 
Law Institute, Recognition and Enforcement of Foreign Judgments: Analysis and Proposed Federal 
Statute § 3 & cmt. c (2006). 
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the authority of Quebec to exercise personal jurisdiction over Evans can be estab-
lished.”]  * * * 
 2. The Application of Massachusetts Standards to the Superior Court of Que-
bec’s Exercise of Jurisdiction  
 * * * Here we review its determination of whether the exercise of personal 
jurisdiction by the Superior Court of Quebec comported with Massachusetts and 
federal standards. 
 The exercise of personal jurisdiction over a defendant such as Evans is gov-
erned by the Commonwealth’s long-arm statute insofar as the exercise of juris-
diction also comports with the requirements of the federal Due Process Clause. * 
* * The Massachusetts long-arm statute permits the exercise of personal jurisdic-
tion when a person has transacted business within the Commonwealth or when 
the person has contracted to supply services or things within the Commonwealth. 
This conferral of jurisdiction creates a specifically affiliating jurisdictional nexus; 
the personal jurisdiction conferred is only with respect to litigation arising out of 
the transaction within the Commonwealth, not with respect to the defendant’s 
transactions that did not take place in the Commonwealth. Here, “[w]e may side-
step the statutory inquiry and proceed directly to the constitutional analysis . . . 
because the Supreme Judicial Court of Massachusetts has interpreted the state’s 
long-arm statute as an assertion of jurisdiction over the person to the limits al-
lowed by the Constitution of the United States.” Daynard v. Ness, Motley, 
Loadholt, Richardson & Poole, 290 F.3d 42, 52 (1st Cir. 2002) (internal quotation 
marks omitted).  
 We have described in earlier cases these constitutional requirements: 

   “First, the claim underlying the litigation must directly arise out of, or 
relate to, the defendant’s forum-state activities. Second, the defendant’s in-
state contacts must represent a purposeful availment of the privilege of 
conducting activities in the forum state, thereby invoking the benefits and 
protections of that state’s laws and making the defendant’s involuntary 
presence before the state’s courts foreseeable. Third, the exercise of juris-
diction must, in light of the Gestalt factors, be reasonable.” 

Foster-Miller, Inc. v. Babcock & Wilcox Canada, 46 F.3d 138, 144 (1st Cir. 1995) 
* * *. With respect to the “Gestalt factors,” we have observed that, 

   In constitutional terms, the jurisdictional inquiry is not a mechanical ex-
ercise. The Court has long insisted that concepts of reasonableness must 
inform a properly performed minimum contacts analysis. This means that, 
even where purposefully generated contacts exist, courts must consider a 
panoply of other factors which bear upon the fairness of subjecting a non-
resident to the authority of a foreign tribunal. 

Ticketmaster-New York, 26 F.3d at 209 (internal quotation marks and citations 
omitted). The Gestalt [i.e., fairness] factors that a court will consider include: “(1) 
the defendant’s burden of appearing, (2) the forum state’s interest in adjudicating 
the dispute, (3) the plaintiff’s interest in obtaining convenient and effective relief, 
(4) the judicial system’s interest in obtaining the most effective resolution of the 
controversy, and (5) the common interests of all sovereigns in promoting substan-
tive social policies.” Id. 
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 In applying these standards, the district court held: “The Quebec Superior 
Court’s exercise of personal jurisdiction over Plaintiff did not contravene tradi-
tional notions of fair play and substantial justice. Plaintiff had several contacts 
with Quebec.” * * *  However, as we have noted in our earlier discussion of the 
Quebec jurisdictional statute, the affidavits supplied by the parties were in con-
flict. * * *  
 Furthermore, even if such an argument had been made successfully, the dis-
trict court’s analysis of jurisdiction still is deficient. Absent from the district 
court’s analysis is any discussion of the “Gestalt factors,” which, we have made 
clear, a court must consider to determine the fairness of subjecting the defendant 
to a foreign jurisdiction. * * *  
 Because the district court resolved material issues of fact against Evans, the 
nonmoving party, the judgment must be reversed. The controverted issues of fact 
that Evans has raised must be resolved. Accordingly, the judgment of the district 
court is reversed and the case is remanded for proceedings consistent with this 
opinion.   Reversed and Remanded.  
 
NOTES AND QUESTIONS FOR DISCUSSION 
1.  The UFCMJA indicates that a judgment will not be enforceable if the court 
that rendered the judgment did not have personal jurisdiction over the defendant.  
Yet neither the Act (nor Massachusetts’ version of it) declares whose law is rele-
vant to the personal jurisdiction question.  In addition to insisting that jurisdiction 
be good as a matter of foreign law, the First Circuit in Evans Cabinet (as a matter 
of Massachusetts law) applied domestic standards to determine whether the for-
eign court had personal jurisdiction over the non-appearing U.S. defendant. Why 
should foreign judgments be subject to a minimum contacts/fairness analysis be-
fore they will be enforceable in the U.S. if personal jurisdiction was good in the 
foreign court under foreign standards and the exercise of jurisdiction was not ex-
orbitant?   
2. The First Circuit’s decision to apply a federal due process (minimum con-
tacts/fairness) analysis to foreign judgments, no matter what country they come 
from, is representative of the practice of most courts.  See, e.g., Koster v. Au-
tomark Indus., Inc. 640 F.2d 77, 79 (7th Cir. 1981) (“Whether it be Wisconsin or 
the Netherlands, the standard of minimum contacts is the same.”).  Note that just 
as when a court determines whether personal jurisdiction exists in the first in-
stance (see Chapter 1), there may be disputed questions of fact for the court to 
resolve. In denying summary judgment, was the First Circuit suggesting that the 
disputed questions of fact surrounding jurisdiction over Evans Cabinet in Canada 
were questions for a jury?  Or was it merely asking the district court to hold an 
evidentiary hearing and to make further findings, such as those surrounding the 
fairness (or “Gestalt”) considerations in the due process analysis? 
3. The Massachusetts long-arm statute went to the length of due process.  Sup-
pose it did not.  Should an enforcing court also test the foreign judgment against 
its own state standards as well as federal due process standards?  In Siedler v. 
Jacobsen, 383 N.Y.S.2d 833 (N.Y. App. Term 1976), a lower New York court 
refused to recognize an Austrian judgment because personal jurisdiction did not 

162

dimakopelev
Bleistift



 
 
 
 

688 CHAPTER 8:  RECOGNITION AND ENFORCEMENT OF JUDGMENTS-  
 

satisfy New York’s long arm statute. New York C.P.L.R. § 302.  An Austrian 
court had entered judgment in favor of an Austrian antique dealer and against a 
New York purchaser for nonpayment for an item purchased in Austria.  (The 
buyer claimed that the seller misrepresented the provenance of the antique.) Ac-
cording to Siedler, the single “casual” incident of doing business was an insuffi-
cient basis for Austria to exercise jurisdiction when judged by New York law (and 
the New York courts’ interpretation of that law).  Even if it makes sense to test 
foreign judgments by federal due process standards, does it make sense that they 
be judged by possibly idiosyncratic state long-arm laws as well?  It is open to 
question whether Siedler’s analysis was correct as a matter of (constitutional) 
minimum contacts analysis, given that it was defendant’s “casual” purposeful ac-
tivities in Austria that directly gave rise to the underlying action.  Is Siedler’s 
approach simply a kind of state-law based public policy objection to the enforce-
ment of the judgment, above and beyond due process?  Note that Siedler’s ap-
proach of looking solely to New York law was consistent with that of some other 
state courts and with later New York authority, as cited in footnote 10 of Evans 
Cabinet. 
4. One interesting example of the courts’ general approach is Guardian Insur-
ance Co. v. Bain Hogg International Ltd., 52 F. Supp. 2d 536 (D. V.I. 1999). The 
case involved a dispute between a Virgin Islands insurance company (Guardian) 
and a British reinsurance company (HIB).  Guardian sued HIB in a U.S. court and 
HIB defended on the ground that a British declaratory judgment, finding that it 
was not liable to Guardian for a breach of any duty, should bar Guardian’s suit by 
res judicata. The U.S. District Court for the Virgin Islands examined whether the 
British court had personal jurisdiction over Guardian and, employing the standard 
minimum contacts test, concluded that the English court’s exercise of jurisdiction 
comported with American due process requirements. The court noted that the 
Uniform Act (reproduced above) does not specifically articulate a standard for 
finding jurisdiction, and that according to the Restatement (Third) of Foreign Re-
lations Law of the United States § 421(1) (1987), a foreign court has jurisdiction 
over a party if the relationship of the state to the person involved in litigation is 
“reasonable.” 
 Because Guardian had appeared in the English proceedings and had unsuc-
cessfully challenged the jurisdiction of the British court, one might question 
whether it was necessary or even appropriate for the federal District Court to 
reevaluate the issue of jurisdiction. The Court in Guardian, although stating that 
it was performing de novo review, indicated that such review might not be nec-
essary when, as in that case, the foreign court’s reasons “do not appear to be 
clearly untenable and the . . . Court’s assertion of jurisdiction . . . was reasonable.” 
Guardian, 52 F. Supp. 2d at 542. That approach is supported by the Restatement: 
“If the judgment debtor challenged the foreign court's jurisdiction in the foreign 
proceedings, the judgment debtor will be bound by that court's determinations with 
respect to jurisdiction under foreign law, even if the judgment debtor took no steps 
to defend the case on the merits”. Restatement (Fourth) supra at § 483 (2018), 
Reporters’ note 8. 
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5. Guardian notwithstanding, courts are split on whether a foreign court’s deci-
sion on the question of personal jurisdiction should be treated as res judicata if 
that very question was already fully litigated abroad between the parties. (Note 
that within the U.S., actual litigation of the personal jurisdiction question in one 
U.S. court is ordinarily considered preclusive in another. See Insurance Corp. of 
Ireland, Ltd. v. Compagnie des Bauxites de Guinée, 456 U.S. 694, 702 n.9 (1982) 
(“It has long been the rule that principles of res judicata apply to jurisdictional 
determinations—both subject matter and personal.”) Guardian allowed for re-
view of the question, although it indicated that such review might not be needed 
if the judgment rendering court’s reasons were not “untenable” and the exercise 
of jurisdiction was “reasonable.”  Would such a “reasonableness” inquiry be a 
weaker standard than what due process would call for?  Would a possible solution 
be for a U.S. court to treat the foreign court’s determination of its own (foreign) 
jurisdiction as a matter of its own (foreign) law as conclusive, but not conclusive 
as to whether the exercise of jurisdiction was “reasonable” (or comported with 
due process)?  For the European approach to this issue under the Brussels Con-
vention, see Section F, below. 
6.  There is consensus that if the defendant did not appear at all in the foreign 
proceedings and did not otherwise litigate or waive jurisdiction, the resulting de-
fault judgment is open to challenge on jurisdictional grounds.  See, e.g., Restate-
ment (Fourth) of Foreign Relations Law of the United States § 483 (2018), Re-
porter’s note 8: “[I]f the judgment debtor took a default judgment without chal-
lenging jurisdiction in the foreign proceeding . . . the judgment debtor may raise 
lack of personal jurisdiction or lack of subject-matter jurisdiction under foreign 
law as a ground for nonrecognition in a court in the United States.”  Note that 
even if jurisdiction is not litigated, litigating the merits will ordinarily constitute 
a waiver of personal jurisdiction.  Should that also be true if the jurisdictional 
defect is one of subject matter rather than personal jurisdiction?  The answer is 
not altogether clear, even as between states in the U.S.  See David L. Shapiro, 
Preclusion in Civil Actions 25-29 (2001); Restatement (Second) of Judgments §§ 
11, 12, and 66 (1982).   
Somportex Ltd. v. Philadelphia Chewing Gum Corp. 
United States Court of Appeals, Third Circuit, 1971. 
453 F.2d 435, cert. denied, 405 U.S. 1017 (1972). 
 

ALDISERT, CIRCUIT JUDGE.  
Several interesting questions are presented in this appeal from the district 

court’s order, granting summary judgment to enforce a default judgment entered 
by an English court. To resolve them, a complete recitation of the procedural his-
tory of this case is necessary.  

This case has its genesis in a transaction between appellant, Philadelphia 
Chewing Gum Corporation, and Somportex Limited, a British corporation, which 
was to merchandise appellant’s [Philadelphia Chewing Gum’s] wares in Great 
Britain under the trade name “Tarzan Bubble Gum.” According to the facts as 
alleged by appellant, there was a proposal which involved the participation of 
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D. FOREIGN JUDGMENTS RAISING DOMESTIC (U.S.) PUBLIC
POLICY CONCERNS

1. Concerns Regarding Substantive Law
Under a regime of comity, the courts of the state asked to enforce a foreign

judgment need not always do so, even when questions of jurisdiction and service 
are not obstacles to enforcement.  A classic sort of objection to the enforcement 
of foreign country judgments is that it somehow runs counter to the “public pol-
icy” of the enforcing state. Indeed, section 4(c)(3) of the UFCMJA specifically 
provides that courts “need not” recognize a foreign judgment when “the judgment 
or the [cause of action] [claim for relief] on which the judgment is based is repug-
nant to the public policy of this state or of the United States.”  (Recall that a public 
policy objection cannot be raised by a U.S. state to the enforcement of a sister-
state judgment.  See Section A, above.)  Consider the meaning of “public policy” 
here.  Should a foreign judgment not be recognized anytime foreign substantive 
law is different? After all, all law is an expression of a jurisdiction’s public policy. 
Or are public policy concerns triggered only when there is a more dramatic de-
parture from local law?  How dramatic a difference ought to be dramatic enough 
to overcome the party-based and system-based interests in preclusion, and the 
comity among nations?  

Southwest Livestock & Trucking Co., Inc. v. Ramon 
United States Court of Appeals, Fifth Circuit, 1999. 
169 F.3d 317. 

EMILIO M. GARZA, CIRCUIT JUDGE: 
 Defendant-Appellant, Reginaldo Ramon, appeals the district court’s grant of 
summary judgment in favor of Plaintiffs-Appellees, Southwest Livestock & 
Trucking Co., Inc., Darrel Hargrove and Mary Jane Hargrove.  Ramon contends 
that the district court erred by not recognizing a Mexican judgment, that if recog-
nized would preclude summary judgment against him.  We vacate the district 
court’s summary judgment and remand. 

I 
 Darrel and Mary Jane Hargrove (the “Hargroves”) are citizens of the United 
States and officers of Southwest Livestock & Trucking Co., Inc. (“Southwest 
Livestock”), a Texas corporation involved in the buying and selling of livestock.   
In 1990, Southwest Livestock entered into a loan arrangement with Reginaldo 
Ramon (“Ramon”), a citizen of the Republic of Mexico.  Southwest Livestock 
borrowed $400,000 from Ramon.  To accomplish the loan, Southwest Livestock 
executed a “pagare”—a Mexican promissory note—payable to Ramon with in-
terest within thirty days.  Each month, Southwest Livestock executed a new pa-
gare to cover the outstanding principal and paid the accrued interest.   Over a 
period of four years, Southwest Livestock made payments towards the principal, 
but also borrowed additional money from Ramon.  In October of 1994, Southwest 
Livestock defaulted on the loan.  With the exception of the last pagare executed 
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by Southwest Livestock, none of the pagares contained a stated interest rate. Ra-
mon, however, charged Southwest Livestock interest at a rate of approximately 
fifty-two percent.  The last pagare stated an interest rate of forty-eight percent, 
and under its terms, interest continues to accrue until Southwest Livestock pays 
the outstanding balance in full. 
 After Southwest Livestock defaulted, Ramon filed a lawsuit in Mexico to col-
lect on the last pagare. The Mexican court granted judgment in favor of Ramon, 
and ordered Southwest Livestock to satisfy its debt and to pay interest at 
forty-eight percent.  Southwest Livestock appealed, claiming that Ramon had 
failed to effect proper service of process, and therefore, the Mexican court lacked 
personal jurisdiction. The Mexican appellate court rejected this argument and af-
firmed the judgment in favor of Ramon. 
 After Ramon filed suit in Mexico, but prior to the entry of the Mexican judg-
ment, Southwest Livestock brought suit in United States District Court, alleging 
that the loan arrangement violated Texas usury laws. Southwest Livestock then 
filed a motion for partial summary judgment, claiming that the undisputed facts 
established that Ramon charged, received and collected usurious interest in vio-
lation of Texas law. Ramon also filed a motion for summary judgment.  By then 
the Mexican court had entered its judgment, and Ramon sought recognition of 
that judgment. He claimed that, under principles of collateral estoppel and res 
judicata, the Mexican judgment barred Southwest Livestock’s suit. * * *  
 The district court * * * grant[ed] Southwest Livestock’s motion for summary 
judgment as to liability under Texas usury law, and den[ied] Ramon’s motion for 
summary judgment. The district court agreed that the Mexican judgment violated 
Texas public policy, and that Texas law applied. * * * Ramon appealed.  * * * 

II 
 We must determine first whether the district court properly refused to recog-
nize the Mexican judgment. Our jurisdiction is based on diversity of citizenship. 
Hence, we must apply Texas law regarding the recognition of foreign country 
money-judgments. See Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) (holding 
that in a diversity action, a federal court must apply the law of the forum state); 
Success Motivation Institute of Japan, Ltd. v. Success Motivation Institute Inc., 
966 F.2d 1007, 1009-10 (5th Cir.1992) (“Erie applies even though some courts 
have found that these suits necessarily involve relations between the U.S. and 
foreign governments, and even though some commentators have argued that the 
enforceability of these judgments in the courts of the United States should be 
governed by reference to a general rule of federal law.”). 
 Under the Texas Recognition Act, a court must recognize a foreign country 
judgment assessing money damages unless the judgment debtor establishes one 
of ten specific grounds for nonrecognition.  See Tex. Civ. Prac. & Rem. Code 
Ann. § 36.005 (West 1998) * * * Southwest Livestock contends that it established 
a ground for nonrecognition. It notes that the Texas Constitution places a six per-
cent interest rate limit on contracts that do not contain a stated interest rate.   See 
Tex. Const. art.  XVI, § 11.  It also points to a Texas statute that states that usury 
is against Texas public policy. * * * Thus, according to Southwest Livestock, the 
Mexican judgment violates Texas public policy, and the district court properly 
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withheld recognition of the judgment. See Tex. Civ. Prac. & Rem.Code Ann. § 
36.005(b)(3) (West 1998). 
 We review the district court’s grant of summary judgment de novo.  In re-
viewing the district court’s decision, we note that the level of contravention of 
Texas law has “to be high before recognition [can] be denied on public policy 
grounds.”  Hunt v. BP Exploration Co. (Libya) Ltd., 492 F. Supp. 885, 900 
(N.D.Tex.1980).  The narrowness of the public policy exception reflects a com-
promise between two axioms—res judicata and fairness to litigants—that underlie 
our law of recognition of foreign country judgments.  
 To decide whether the district court erred in refusing to recognize the Mexi-
can judgment on public policy grounds, we consider the plain language of the 
Texas Recognition Act. * * * Section 36.005(b)(3) of the Texas Recognition Act 
permits the district court not to recognize a foreign country judgment if “the cause 
of action on which the judgment is based is repugnant to the public policy” of 
Texas. * * * This subsection of the Texas Recognition Act does not refer to the 
judgment itself, but specifically to the “cause of action on which the judgment is 
based.”   Thus, the fact that a judgment offends Texas public policy does not, in 
and of itself, permit the district court to refuse recognition of that judgment. See 
Norkan Lodge Co. Ltd. v. Gillum, 587 F. Supp. 1457, 1461 (N.D. Tex.1984) (not-
ing that a “judgment may only be attacked in the event that ‘the cause of action 
[on] which the judgment is based is repugnant to the public policy of this state,’ 
not the judgment itself”). 
 In this case, the Mexican judgment was based on an action for collection of a 
promissory note. This cause of action is not repugnant to Texas public policy. * 
* * Under the Texas Recognition Act, it is irrelevant that the Mexican judgment
itself contravened Texas’s public policy against usury. Thus, the plain language 
of the Texas Recognition Act suggests that the district court erred in refusing to 
recognize the Mexican judgment. 
 Southwest Livestock, however, argues that we should not interpret the Texas 
Recognition Act according to its plain language. Southwest Livestock contends 
that Texas courts will not enforce rights existing under laws of other jurisdictions 
when to do so would violate Texas public policy. See, e.g., Larchmont Farms, 
Inc. v. Parra, 941 S.W.2d 93, 95 (Tex.1997) (noting that “the basic rule is that a 
court need not enforce a foreign law if enforcement would be contrary to Texas 
public policy”). It believes that the reasoning of the Texas Supreme Court in De-
Santis v. Wackenhut Corp., 793 S.W.2d 670 (Tex.1990), requires us to affirm the 
district court’s decision not to recognize the Mexican judgment. In DeSantis, the 
Court refused to apply Florida law to enforce a noncompetition agreement, even 
though the agreement contained an express choice of Florida law provision, and 
Florida had a substantial interest in the transaction. The Court concluded that “the 
law governing enforcement of noncompetition agreements is fundamental policy 
in Texas, and that to apply the law of another state to determine the enforceability 
of such an agreement in the circumstances of a case like this would be contrary 
to that policy.” Id. at 681. Southwest Livestock argues similarly that the law gov-
erning usury constitutes a fundamental policy in Texas, and that to recognize the 
Mexican judgment would transgress that policy. 
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 We find that, contrary to Southwest Livestock’s argument, DeSantis does not 
support the district court’s grant of summary judgment.* * * [I]n DeSantis the 
Court refused to enforce an agreement violative of Texas public policy;  it did not 
refuse to recognize a foreign judgment. Recognition and enforcement of a judg-
ment involve separate and distinct inquiries. * * *   

We are especially reluctant to conclude that recognizing the Mexican 
judgment offends Texas public policy under the circumstances of this case.   The 
purpose behind Texas usury laws is to protect unsophisticated borrowers from 
unscrupulous lenders. This case, however, does not involve the victimizing of a 
naive consumer.  Southwest Livestock is managed by sophisticated and 
knowledgeable people with experience in business.  Additionally, the evidence in 
the record does not suggest that Ramon misled or deceived Southwest Livestock.  
Southwest Livestock and Ramon negotiated the loan in good faith and at arms 
length.  In short, both parties fully appreciated the nature of the loan transaction 
and their respective contractual obligations. 

Accordingly, in light of the plain language of the Texas Recognition Act, and 
after consideration of our decision in Woods-Tucker and the purpose behind 
Texas public policy against usury, we hold that Texas’s public policy does not 
justify withholding recognition of the Mexican judgment.  The district court erred 
in deciding otherwise. [Vacated and Remanded.] 

 
NOTES AND QUESTIONS FOR DISCUSSION 
1. In holding that the Mexican judgment was entitled to enforcement, the Fifth 
Circuit in Southwest Livestock relied on a literal reading of the Texas version of 
the UFCMJA. The court emphasized that the Act permits the district court not to 
recognize a foreign country judgment if “the cause of action on which the judg-
ment is based is repugnant to the public policy” of Texas.  It went on to hold that 
“[t]his subsection of the Texas Recognition Act does not refer to the judgment 
itself, but specifically to the ‘cause of action on which the judgment is based.’  
Thus, the fact that a judgment offends Texas public policy does not, in and of 
itself, permit the district court to refuse recognition of that judgment.” Is it per-
suasive to distinguish between the foreign cause of action (as the key criterion for 
the denial/grant of recognition) and the foreign judgment (as immaterial for the 
denial/grant of recognition)? If one distinguishes at all, why should the emphasis 
not be the other way round? In other words, isn’t it the Mexican judgment that, 
by Texas standards, embodies a usurious interest rate, and isn’t it the effect of the 
enforcement of the judgment containing this usurious interest rate that affects 
Texas’ public policy interests?  Does it make sense to focus on the highly abstract 
concept of cause of action rather than on the actual impact that the enforcement 
of the foreign judgment would entail? 
2. The lender in Southwest Livestock charged effective annual interest rates be-
tween 48 and 52 percent—rates that are considered usurious under Texas law.  
Would the Fifth Circuit have reached a different result if the loan agreement had 
called for an interest rate of 250 percent?  Should the court enforce a foreign 
judgment that orders the defendant to pay a promissory note for $20,000, an 
amount he lost in a poker game that is considered illegal under Texas law?  
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3. In DeSantis v. Wackenhut Corp., 793 S.W.2d 670 (Tex. 1990), discussed in 
Southwest Livestock, the Texas Supreme Court refused to apply foreign (Florida) 
law to enforce a non-competition agreement entered into in Florida, which the 
Texas Supreme Court considered violative of Texas public policy. It did so even 
though the parties had included a Florida choice of law clause in the non-compe-
tition agreement which, if applied, would have upheld the contract.  Understand-
ably, the debtor in Southwest Livestock relied on DeSantis, but the Fifth Circuit 
was unpersuaded.  It drew a distinction between the application of foreign law in 
the first instance, as in DeSantis, and the recognition and enforcement of a foreign 
judgment, as in Southwest Livestock, stating that the latter “involve[s] separate 
and distinct inquiries.”  What is the difference, and why should a court be less 
willing to allow a public policy objection to foreign law in the judgment-recogni-
tion setting?   
4.   Not all states have such prickly standards of public policy when it comes to 
foreign judgments.  Courts often invoke the classic statement of Justice Cardozo 
for the New York Court of Appeals: “We are not so provincial as to say that every 
solution of a problem is wrong because we deal with it otherwise at home.” 
Loucks v. Standard Oil Co. of New York, 224 N.Y. 99, 111 (1918).  See also 
Sung Hwan Co., Ltd. v. Rite Aid Corp., 7 N.Y.3d 78, 82 (2006) (stating that for 
a judgment to run afoul of New York public policy it must be “inherently vicious, 
wicked or immoral, and shocking to the prevailing moral sense”) (quoting Inter-
continental Hotels Corp., v. Golden, 15 N.Y.2d 9, 13 (1964)); Ackermann v. Lev-
ine, 788 F.2d 830, 841-42 (2d Cir. 1986) (quoting Loucks); CIBC Mellon Trust 
Co. v. Mora Hotel Corp., 100 N.Y.2d 215, 221 (2003) (“New York has tradition-
ally been a generous forum in which to enforce judgments for money damages 
rendered by foreign courts.”).  As one federal court put it when construing the 
scope of the Massachusetts public policy exception: 

The public policy exception operates only in those unusual cases where 
the foreign judgment is “repugnant to fundamental notions of what is de-
cent and just in the State where enforcement is sought.” Tahan v. Hodg-
son, 662 F.2d 862, 864 (D.C. Cir. 1981); Ackermann v. Levine, 788 F.2d 
830, 841 (2d Cir. 1986); See also, Restatement (Second) of the Conflict 
of Laws § 117 (1971). Under the “classic formulation” of the public pol-
icy exception, a judgment is contrary to the public policy of the enforcing 
state where that judgment “‘tends clearly’ to undermine the public inter-
est, the public confidence in the administration of the law, or security for 
individual rights of personal liberty or of private property.” Ackermann, 
788 F.2d at 841 (quoting Somportex v. Philadelphia Chewing Gum, 453 
F.2d 435, 443 (3d Cir. 1971), cert. denied, 405 U.S. 1017 (1972)).  

McCord v. Jet Spray Int’l Corp. 874 F. Supp. 436 (D. Mass. 1994).  
__________________ 

  
 In the case that follows, public policy concerns were raised in connection with 
the enforcement of a defamation judgment rendered in a foreign tribunal which 
provided speakers with fewer free-speech protections than those offered by the 
U.S. Constitution and the enforcing state’s constitution. In response to what some 
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have called the problem of “libel tourism”—filing a defamation suit in a foreign 
jurisdiction that has weak rules favoring speakers and strong rules favoring vic-
tims—Congress undertook to restrict the enforcement of foreign defamation judg-
ments in American courts in The SPEECH Act of 2010, 28 U.S.C. §§ 4101 et seq.  
We discuss the statute below.  But we include the following case, in part because 
it illustrated the issues to which the federal statute was responsive and in part 
because it offers a model for dealing with such judgments on a state-by-state basis 
that is more congenial to traditional federalism values than the uniform rule for 
which Congress has opted. 

Telnikoff v. Matusevitch 
Maryland Court of Appeals, 1997. 
347 Md. 561, 702 A.2d 230. 

ELDRIDGE, J. 
[An English jury returned a £240,000 verdict in favor of the plaintiff, Telni-

koff (a Russian émigré and English citizen), finding that a letter written by the 
defendant Matusevitch and published in the London Daily Telegraph, conveyed 
that Telnikoff had made statements inciting racial hatred and/or racial discrimi-
nation, and that Telnikoff was a racialist and/or anti-Semite. (By birth, 
Matusevitch was a U.S. citizen who had lived in Russia for 28 years but was living 
in Europe at the time of the original suit; he later became a Maryland resident.) 
Judgment was entered for the amount of the jury’s verdict.  Telnikoff then at-
tempted to have the English judgment enforced against Matusevitch in several 
American courts in states in which Matusevitch had assets. Eventually, upon cer-
tification by the United States Court of Appeals for the District of Columbia Cir-
cuit, the Court of Appeals of Maryland had to decide whether the English libel 
judgment was contrary to the public policy of Maryland.]  
 The question before us is whether Telnikoff’s English libel judgment is based 
upon principles which are so contrary to Maryland’s public policy concerning 
freedom of the press and defamation actions that recognition of the judgment 
should be denied. * * *  
 While we shall rest our decision in this case upon the non-constitutional 
ground of Maryland public policy, nonetheless, in ascertaining that public policy, 
it is appropriate to examine and rely upon the history, policies, and requirements 
of the First Amendment and Article 40 of the Declaration of Rights. In determin-
ing non-constitutional principles of law, courts often rely upon the policies and 
requirements reflected in constitutional provisions. * * *  
 Consequently, it is appropriate to examine some of the history, policies, and 
requirements of the free press clauses of the First Amendment and Article 40 of 
the Declaration of Rights, as well as the present relationship between those pro-
visions and defamation actions in Maryland. * * *  

American and Maryland history reflects a public policy in favor of a much 
broader and more protective freedom of the press than ever provided for under 
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English law. [The court went on to provide a very detailed account on the different 
historic developments in England and the United States.]  
 Despite the very strong public policy in Maryland regarding freedom of the 
press, the relationship between freedom of the press and defamation actions did 
not receive a great deal of attention prior to the Supreme Court’s opinion in New 
York Times Co. v. Sullivan, 376 U.S. 254 (1964). * * *  Nevertheless, prior to 
New York Times Co. v. Sullivan, supra, and its progeny, numerous English com-
mon law principles governing libel and slander actions were routinely applied in 
Maryland defamation cases without any consideration or mention of the constitu-
tional free press clauses or the strong public policy favoring freedom of the press. 
* * *

The Supreme Court in New York Times Co. v. Sullivan held that the First
Amendment “prohibits a public official from recovering damages for a defama-
tory falsehood relating to his official conduct unless he proves that the statement 
was made with ‘actual malice’—that is, with knowledge that it was false or with 
reckless disregard of whether it was false or not.” The Court went on to hold that 
such malice could not be presumed, * * * that the constitutional standard requires 
proof having “convincing clarity,” * * * and that evidence simply supporting a 
finding of negligence is insufficient. * * *  

The Supreme Court in Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974), 
held that the “actual malice” standard of New York Times Co. v. Sullivan did not 
extend to defamation actions by persons who were neither public officials nor 
public figures. Nevertheless the Court went to hold that, in a defamation action 
by such a private person against a magazine publisher who published an article 
relating to a matter of public concern, the First Amendment precluded the impo-
sition of liability for compensatory damages without fault. The Court further held 
that, in such a defamation action, there can be no recovery of presumed or punitive 
damages without a showing of actual malice, defined as “knowledge of falsity or 
reckless disregard for the truth.” * * *  

[The court went on, again in considerable detail, to state its own holdings 
based on New York Times and Gertz and concluded that] [t]he contrast between 
English standards governing defamation actions and the present Maryland stand-
ards is striking. For the most part, English defamation actions are governed by 
principles which are unchanged from the earlier common law period.  
 Thus, under English defamation law, it is unnecessary for the plaintiff to es-
tablish fault, either in the form of conscious wrongdoing or negligence. The state 
of mind or conduct of the defendant is irrelevant.  
 Moreover, under English law, defamatory statements are presumed to be false 
unless a defendant proves them to be true.  

In England, a qualified privilege can be overcome without establishing that 
the defendant actually knew that the publication was false or acted with reckless 
disregard of whether it was false or not. It can be overcome by proof of “spite or 
ill-will or some other wrong or improper motive.” Peter F. Carter-Ruck, Libel and 
Slander, 137 (1973). English law authorizes punitive or exemplary damages un-
der numerous circumstances in defamation actions; unlike Maryland law, they are 
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not limited to cases in which there was actual knowledge of the falsehood or reck-
less disregard as to truth or falsity. Id. at 172-73. Furthermore, as one scholar has 
pointed out, id. at 172, “in practice only one sum is awarded and it is impossible 
to tell to what extent the damages awarded in any particular case were intended 
to be compensatory and to what extent exemplary or punitive. * * *” 
 * * * Finally, English defamation law flatly rejects the principles set forth in 
New York Times Co. v. Sullivan, supra, and Gertz v. Robert Welch, Inc., supra. 
The basic rules are the same regardless of whether the plaintiff is a public official, 
public figure, or a private person, regardless of whether the alleged defamatory 
statement involves a matter of public concern, and regardless of the defendant’s 
status. * * *  
 A comparison of English and present Maryland defamation law does not 
simply disclose a difference in one or two legal principles. * * * Instead, present 
Maryland defamation law is totally different from English defamation law in vir-
tually every significant respect. Moreover, the differences are rooted in historic 
and fundamental public policy differences concerning freedom of the press and 
speech.   
 The stark contrast between English and Maryland law is clearly illustrated by 
the underlying litigation between Telnikoff and Matusevitch. Telnikoff, an em-
ployee of the publicly funded Radio Free Europe/Radio Liberty, was undisputably 
a public official or public figure. In this country, he would have had to prove, by 
clear and convincing evidence, that Matusevitch’s letter contained false state-
ments of fact and that Matusevitch acted maliciously in the sense that he knew of 
the falsity or acted with reckless disregard of whether the statements were false 
or not. The English courts, however, held that there was no evidence supporting 
Telnikoff’s allegations that Matusevitch acted with actual malice, either under the 
New York Times Co. v. Sullivan definition or in the sense of ill-will, spite or intent 
to injure. Despite the absence of actual malice under any definition, Telnikoff was 
allowed to recover.  He was not even required to prove negligence, which is the 
minimum a purely private defamation plaintiff must establish to recover under 
Maryland law.   
 In addition, Telnikoff was not required to prove that Matusevitch’s letter con-
tained a false statement of fact, which would have been required under present 
Maryland law. Instead, falsity was presumed, and the defendant had the risky 
choice of whether to attempt to prove truth. Furthermore, Telnikoff did not have 
to establish that the alleged defamation even contained defamatory statements of 
fact; the burden was upon the defendant to establish that the alleged defamatory 
language amounted to comment and not statements of fact. * * *  
 The principles governing defamation actions under English law, which were 
applied to Telnikoff’s libel suit, are so contrary to Maryland defamation law, and 
to the policy of freedom of the press underlying Maryland law, that Telnikoff’s 
judgment should be denied recognition under principles of comity. In the lan-
guage of the Uniform Foreign-Money Judgments Recognition Act, § 10-
704(b)(2) of the Courts and Judicial Proceedings Article, Telnikoff’s English 
“cause of action on which the judgment is based is repugnant to the public policy 
of the State. . . .”   
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 The only American case which the two parties have called to our attention, 
which is directly on point, reached a similar conclusion. In Bachchan v. India 
Abroad Publications, 85 N.Y.S.2d 661 (1992), an Indian national brought a libel 
action in the High Court of Justice in London against the New York operator of a 
news service which transmitted stories exclusively to India. The suit was based 
upon an article, written by a London reporter and transmitted by the defendant to 
India, in which the plaintiff’s name was used in connection with an international 
scandal. After a jury assessed 40,000 pounds in damages against the defendant, 
the plaintiff sought to enforce the judgment against the defendant in New York. 
The defendant opposed recognition of the judgment on the ground that the judg-
ment was “repugnant to public policy” of New York as embodied in the First 
Amendment to the United States Constitution and the free speech and press guar-
antees of the New York Constitution. After contrasting English with American 
defamation law, the court concluded: * * *  

 “It is true that England and the United States share many common-
law principles of law. Nevertheless, a significant difference between the 
two jurisdictions lies in England’s lack of an equivalent to the First 
Amendment to the U.S. Constitution. The protection to free speech and 
the press embodied in that amendment would be seriously jeopardized by 
the entry of foreign libel judgments granted pursuant to standards deemed 
appropriate in England but considered antithetical to the protections af-
forded the press by the U.S. Constitution.”  

 Moreover, recognition of English defamation judgments could well lead to 
wholesale circumvention of fundamental public policy in Maryland and the rest 
of the country. With respect to the sharp differences between English and Amer-
ican defamation law, Professor Smolla has observed (Rodney A. Smolla, Law of 
Defamation, § 1.03[3] (1996)):   

 “This striking disparity between American and British libel law has 
led to a curious recent phenomenon, a sort of balance of trade deficit in 
libel litigation: Prominent persons who receive bad press in publications 
distributed primarily in the United States now often choose to file their 
libel suits in England. London has become an international libel capital. 
Plaintiffs with the wherewithal to do so now often choose to file suit in 
Britain in order to exploit Britain’s strict libel laws, even when the plain-
tiffs and the publication have little connection to that country.” 

 * * * “At the heart of the First Amendment,” as well as Article 40 of the 
Maryland Declaration of Rights and Maryland public policy, “is the recognition 
of the fundamental importance of the free flow of ideas and opinions on matters 
of public interest and concern.” Hustler Magazine v. Falwell, 485 U.S. 46, 50 
(1988).  The importance of that free flow of ideas and opinions on matters of 
public concern precludes Maryland recognition of Telnikoff’s English libel judg-
ment. 
   Dissenting Opinion by CHASANOW, J.   
 * * * I believe Maryland public policy should not prevent enforcement of this 
English libel judgment. * * *  
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 For hundreds of years, up until 1964 when the Supreme Court decided New 
York Times Co., the Maryland common law of libel was the same as the current 
English libel law under which the instant English libel case was decided. * * *  
 It was only after New York Times Co. and its progeny that this Court aban-
doned hundreds of years of common-law defamation. * * * It was the Supreme 
Court construing the First Amendment to the United States Constitution that made 
us jettison the same English common law of libel that we now find so offensive.  
* * *  
 * * * I believe Maryland’s public policy should not preclude enforcement of 
this judgment. The majority opinion devotes page after page to a stirring tribute 
to freedom of the press, but this case does not involve freedom of the press. This 
is a libel judgment obtained by one resident of England against another resident 
of England. The libel was contained in a letter written by the defendant. Although 
the letter was published by a newspaper as a letter to the editor, that only increased 
the damages, the libel was the letter prepared and dispatched by a private person. 
The letter was libelous regardless of whether the newspaper chose to reprint it. 
Freedom of the press is not implicated, nor was any United States interest impli-
cated. I trust the majority is not somehow suggesting that it is freedom of speech 
that protects speaking, but it is freedom of the press that protects printing or writ-
ing; that simply is wrong. * * * 
 Matusevitch’s letter was determined to be libelous by a jury; the proceedings 
were fair and carefully reviewed by the House of Lords, the highest court in Eng-
land. There is no grave injustice in this internal English litigation. * * * 
 There is another public policy that should also be considered by this Court. 
That public policy, recognized by our legislature when it adopted the Uniform 
Foreign Money-Judgment Recognition Act, is to give broad and uniform recog-
nition to foreign judgments. The Act gives our courts discretion to subordinate 
our State’s public policy. Our interest in international good will, comity, and res 
judicata fostered by recognition of foreign judgments must be weighed against 
our minimal interest in giving the benefits of our local libel public policy to resi-
dents of another country who defame foreign public figures in foreign publica-
tions and who have no reasonable expectation that they will be protected by the 
Maryland Constitution. Unless there is some United States interest that should be 
protected, there is no good reason to offend a friendly nation like England by 
refusing to recognize a purely local libel judgment for a purely local defamation. 
In the instant case, there is no United States interest that might necessitate non-
recognition or non-enforcement of the English defamation judgment. * * * 
    The majority makes the finding of fact that “Telnikoff . . . was undisputably 
a public official or public figure,” * * * but fails to take into account that Telnikoff 
was not an American public official or public figure. Our Constitution extracts a 
price for notoriety. American public officials and public figures must realize that 
if they are defamed there is no redress under our laws unless the defamation is 
done with malice. This may keep some people from becoming public officials and 
induce others to shun notoriety, but they generally have that choice. British public 
officials and public figures, however, expect their law to give them protection 
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from even non-malicious false defamatory statements. We should respect this dif-
ference between British public figures and their American counterparts in cases 
of purely internal English defamation by private persons. I doubt the public would 
find this as repugnant as does the majority of this Court. Matusevitch, at the time 
he falsely accused Telnikoff of being a racist hate monger, had no right to, or 
expectation that he would, be protected by the United States Constitution, and I 
doubt that the public would be outraged if we do not retroactively bestow our 
constitutional right to non-maliciously defame a public official on Matusevitch 
merely because he later moves to our country. * * * 
 Public policy should not require us to give First Amendment protection or 
Article 40 protection to English residents who defame other English residents in 
publications distributed only in England. Failure to make our constitutional pro-
visions relating to defamation applicable to wholly internal English defamation 
would not seem to violate fundamental notions of what is decent and just and 
should not undermine public confidence in the administration of law. The Court  
does little or no analysis of the global public policy considerations and seems 
inclined to make Maryland libel law applicable to the rest of the world by provid-
ing a safe haven for foreign libel judgment debtors.   
 
NOTES AND QUESTIONS FOR DISCUSSION 
1. The majority in Telnikoff held that the English libel judgment was incompat-
ible with Maryland’s public policy and therefore unenforceable. Specifically, the 
majority feared that “recognition of English defamation judgments could well 
lead to wholesale circumvention of fundamental public policy in Maryland and 
the rest of the country.”  347 Md. at 601. Given its reasoning, could any English 
libel judgment be enforced in Maryland?  If so, under what circumstances? 
2. At the time of the libel and the trial, both the plaintiff and the defendant in 
Telnikoff were Russian émigrés residing in England, and the speech in question 
had nothing to do with persons or events in the U.S.  As the dissent asks, are 
American free speech interests implicated in such a case?  At the time of judgment 
enforcement, Matusevitch was a Maryland resident. Does that suffice for Mary-
land to be able to assert a public policy objection to enforcement of the English 
judgment?  Would it be a sufficient interest for purposes of such an objection that 
the judgment was being enforced in a state whose only connection with the liti-
gation was the presence of assets of the judgment debtor?  For doubts about Telni-
koff, see Linda J. Silberman & Andreas F. Lowenfeld, A Different Challenge for 
the ALI: Herein of Foreign Country Judgments, an International Treaty, and an 
American Statute, 75 Ind. L.J. 635, 644 (2000).  Consider also whether there 
might have been English interests involved in this litigation.  Shouldn’t they count 
as well?  See Craig A. Stern, Foreign Judgments and the Freedom of Speech: 
Look Who’s Talking, 60 Brook. L. Rev. 999, 1033-34 (1994) (emphasizing Eng-
lish “interest in applying its law of defamation” and in the integrity of English 
libel judgments). 
3. The majority in Telnikoff denied recognition and enforcement of the English 
libel judgment on grounds derived from Maryland’s public policy and the First 
Amendment.  Consider the interrelationship between the two, given that the First 
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Amendment itself could not possibly extend to the underlying actions.  And con-
sider what weight, if any, should be given to the dissent’s argument that for hun-
dreds of years, the Maryland common law of libel was identical with the English 
common law of libel.   
4.  The Telnikoff majority relied on both federal and state law in formulating its 
public policy objection.  Yet the D.C. Circuit, which certified the question to the 
Maryland court, did so to get Maryland’s input on the unclear question of Mary-
land law.  Should the D.C. Circuit feel compelled to accept the Maryland Court’s 
views of the federal constitution if, for example, it thought the Maryland courts 
were in error?  Or is the reference to the federal constitution ultimately a question 
of state law?  See also Sarl Louis Feraud Int’l v. Viewfinder, Inc., 489 F.3d 474, 
481-82 (2d Cir. 2007) (“In deciding whether the French Judgments are repugnant 
to the public policy of New York, the district court should first determine the level 
of First Amendment protection required by New York public policy . . . . Then, it 
should determine whether the French intellectual property regime provides com-
parable protections.”). 
5. The Telnikoff majority relied in part on Bachchan v. India Abroad Publica-
tions Inc., 585 N.Y.S.2d 661 (N.Y. Sup. Ct. 1992). In that case, the defendant 
resisting the enforcement of an English defamation judgment was a New York 
operator of a news service that transmitted reports only to India. The defamatory 
story was written by a reporter in London and wired by the defendant to a news 
service in India which relayed the story to Indian newspapers.  Two Indian news-
papers published the story and copies of those newspapers were distributed in the 
United Kingdom. The story was further published in an issue of defendant’s New 
York newspaper, “India Abroad.”  An edition of “India Abroad” was also printed 
in, and distributed in, the United Kingdom by the defendant’s English subsidiary. 
The claim leading to the English defamation judgment was based on the latter 
(U.K.) distribution.  The New York supreme court refused to recognize the Eng-
lish judgment on the ground that it failed to comport with the protections of the 
First Amendment.  Based on the facts presented here, is Bachchan distinguishable 
from Telinikoff? 
6. Bachchan rested its own conclusion in part on the U.S. Supreme Court deci-
sion in Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986). There, the 
Court enunciated (for the first time) that the First Amendment required a reversal 
of the traditional burden of proof for private figures suing newspapers for articles 
raising issues of public concern. According to the time-honored common-law rule 
which was valid in the U.S. until 1986, and is still valid in England, the defendant 
has to prove the truth of its statement if it wishes to avoid liability for uttering a 
defamatory statement. The Court’s new rule requires instead that the plaintiff bear 
the burden of showing falsity of the defendant’s defamatory statement and of 
showing fault on the part of the defendant.  Is it persuasive to argue that the Eng-
lish approach, long adhered to by American courts, should overnight be consid-
ered repugnant to New York’s public policy? For doubts whether minor devia-
tions from First Amendment law should trigger a public policy objection, see Jo-
achim Zekoll, The Role and Status of American Law in the Hague Judgments 
Convention Project, 61 Alb. L. Rev. 1283, 1305 (1998).  
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7.   As noted above, Congress chose to legislate a uniform solution to the problem 
of “libel tourism” in The SPEECH Act of 2010, 28 U.S.C. §§ 4101-4105. 
(“SPEECH” was the acronym for the contorted title of the statute: the “Securing 
the Protection of our Enduring Constitutional Heritage Act”).  The Act basically 
provides that no court—state or federal—may recognize or enforce a defamation 
judgment that was rendered in a foreign court system with free speech protections 
less favorable than those under the federal Constitution or the relevant enforcing-
state constitution, id. at § 4102(a)(1)(A), unless the party opposing enforcement 
would have been found liable in a domestic (U.S.) court applying federal and state 
constitutional provisions, id. at § 4102(a)(1)(B).  Moreover, the judgment creditor 
has the burden of showing that the statute’s prerequisites have been met.  Id. at § 
4102(a)(2).  Consequently, states no longer have the ability to develop their own 
standards for enforcement of judgments covered by the Act.  Finally, the statute 
specifically requires that federal due process requirements must be satisfied in the 
exercise of personal jurisdiction by the foreign court before its defamation judg-
ment will be recognized, even if the other (free speech) provisions of the statute 
are satisfied. Id. at § 4102(b)(1). Although parts of the statute are directed toward 
“U.S. parties,” the general prohibition on judgment enforcement is not limited to 
cases involving U.S. parties or U.S. transactions and would thus seem to apply to 
a case such as Telnikoff. 
8.  The SPEECH Act raises all of the policy questions noted above in connection 
with the Maryland judgment in Telnikoff—and leaves no room for a more mod-
erate stance towards foreign defamation judgments as suggested by the dissent in 
that case.  In fact, the Act all but requires that foreign law and foreign courts 
mimic American standards as a prerequisite to judgment recognition in the U.S.  
Is this quasi-extraterritorial application of American law justified? If your answer 
is “yes,” consider whether you would change your opinion if the only nexus be-
tween the foreign litigation and the American forum happened to be the presence 
of assets of the (foreign) judgment debtor in the forum. 
9. The SPEECH Act clearly raises federalism concerns to the extent that it pro-
vides a uniform federal solution in place of a state-by-state solution.  Was a uni-
form solution preferable to state-by-state development, as in Telnikoff and 
Bachchan? If only state constitutional issues are present (because the foreign 
judgment satisfies federal but not, for example, tougher state free-speech require-
ments), shouldn’t a state have the option whether or not to enforce the judgment?  
Is there federal power that would allow Congress to prevent states from enforcing 
foreign judgments that run afoul only of state law rather than federal law? The 
SPEECH Act is the only federal statute to date that purports to provide for the 
effect to be given to a foreign judgment. Do these sorts of judgments present a 
compelling case for such extraordinary intervention, particularly when states 
seem not to have been enforcing such judgments on their own? See e.g., 
N.Y.C.P.L.R. § 5304(b)(8) (2012) (providing a standard that is somewhat similar 
to that of The SPEECH Act); see also 735 I.L.C.S. 5/12-621(b)(7) (2008) (Illi-
nois) (repealed Jan. 1, 2012).  
10.   English law responded to the SPEECH Act by enacting the Defamation Act 
of 2013. The home page pf the British Parliament had this to say about the Act: 
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The aim of the Bill is to reform the law of defamation to ensure that a fair 
balance is struck between the right to freedom of expression and the pro-
tection of reputation.  The Bill makes a number of substantive changes to 
the law of defamation, but it is not designed to codify the law into a single 
statute. 

            Key areas 
• Includes a requirement for claimants to show that they have suf-

fered serious harm before suing for defamation 
• Removes the current presumption in favor of a jury trial 
• Introduces a defense of “responsible publication on matters of pub-

lic interest” 
• Provides increased protection to operators of websites that host 

user-generated content, providing they comply with the procedure 
to enable the complainant to resolve disputes directly with the au-
thor of the material concerned 

• Introduces new statutory defences of truth and honest opinion to 
replace the common law defenses of justification and fair com-
ment. 

11. With the advent of the Internet, objections based on the First Amendment 
have become more frequent and to present difficult issues in American enforce-
ment procedures. Illustrative is YAHOO!, INC. v. LA LIGUE CONTRE LE 
RACISME ET L’ANTISEMITISME, 169 F. Supp. 2d 1181 (N.D. Cal. 2001), 
which was later dismissed (on grounds not relevant here) by the Ninth Circuit.  
See 433 F.3d 1199 (9th Cir. 2006) (en banc).  A French court had enjoined a U.S. 
internet service provider from disseminating offers to French users in France to 
buy Nazi and Third Reich related objects.  In an effort to prevent the French plain-
tiffs from enforcing the French injunction in the U.S., Yahoo! sought and obtained 
a declaratory judgment from a California federal district court on the ground that 
enforcement of the French injunction would be irreconcilable with American free 
speech protections. The following excerpt from the district court’s opinion illus-
trates how Internet activities exacerbate the already-existing tensions in this area 
of the law: 

As this Court and others have observed, the instant case presents novel 
and important issues arising from the global reach of the Internet. Indeed, 
the specific facts of this case implicate issues of policy, politics, and cul-
ture that are beyond the purview of one nation’s judiciary. Thus it is crit-
ical that the Court define at the outset what is and is not at stake in the 
present proceeding. * * * 
  [T]his case [is not] about the right of France or any other nation to 
determine its own law and social policies. A basic function of a sovereign 
state is to determine by law what forms of speech and conduct are ac-
ceptable within its borders. In this instance, as a nation whose citizens 
suffered the effects of Nazism in ways that are incomprehensible to most 
Americans, France clearly has the right to enact and enforce laws such as 
those relied upon by the French Court here. What is at issue here is 
whether it is consistent with the Constitution and laws of the United 
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States for another nation to regulate speech by a United States resident 
within the United States on the basis that such speech can be accessed by 
Internet users in that nation. In a world in which ideas and information 
transcend borders and the Internet in particular renders the physical dis-
tance between speaker and audience virtually meaningless, the implica-
tions of this question go far beyond the facts of this case. The modern 
world is home to widely varied cultures with radically divergent value 
systems. There is little doubt that Internet users in the United States rou-
tinely engage in speech that violates, for example, China’s laws against 
religious expression, the laws of various nations against advocacy of gen-
der equality or homosexuality, or even the United Kingdom’s restrictions 
on freedom of the press. If the government or another party in one of these 
sovereign nations were to seek enforcement of such laws against Yahoo! 
or another U.S.-based Internet service provider, what principles should 
guide the court’s analysis? 
  The Court has stated that it must and will decide this case in accord-
ance with the Constitution and laws of the United States. It recognizes 
that in so doing, it necessarily adopts certain value judgments embedded 
in those enactments, including the fundamental judgment expressed in 
the First Amendment that it is preferable to permit the non-violent ex-
pression of offensive viewpoints rather than to impose viewpoint-based 
governmental regulation upon speech. The government and people of 
France have made a different judgment based upon their own experience. 
In undertaking its inquiry as to the proper application of the laws of the 
United States, the Court intends no disrespect for that judgment or for the 
experience that has informed it. 

Yahoo!, 169 F. Supp. 2d, at 1186-87.   
 Does a case such as this present a stronger argument in favor of refusing en-
forcement than in the defamation setting?  Should it matter that the exhibition of 
Nazi propaganda and artifacts for sale is a violation of French criminal law?  In 
the California federal district court, the two French Civil Rights organizations 
who were defendants in the declaratory action (i.e., the foreign plaintiffs) had 
objected to personal jurisdiction over them in California.  Eventually, the Ninth 
Circuit Court of Appeals dismissed the action based in part on concerns about the 
ripeness of the dispute regarding enforcement of the judgment.  See Yahoo!, Inc. 
v. La Ligue Contre Le Racisme et L’Antisemitisme 433 F.3d 1199 (9th Cir. 2006) 
(en banc). We discuss the personal jurisdiction dimension of Yahoo! in Chapter 
1, Section B.   
12. Yahoo! is not the only time U.S. judgment debtors have attempted to make a 
preemptive strike against enforcement of a foreign judgment in the U.S. by bring-
ing a declaratory judgment prior to enforcement proceedings. For example, in 
Chevron Corp. v. Naranjo, 667 F.3d 232 (2d Cir. 2012), the Second Circuit con-
cluded that New York’s version of the UFCMJA, N.Y.C.P.L.R. §§ 5301-5309, 
did not allow a pre-emptive injunction against judgment creditors prohibiting 
their enforcement of an allegedly fraudulent (non-defamation) judgment obtained 
against Chevron in Ecuador. Rather, the provisions of the UFCMJA could only 
be enforced defensively to an enforcement action once it was actually brought.  
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As noted in Chapter 1, Section B, however, New York has expressly provided in 
N.Y.C.P.L.R. § 302(d) (2012) for personal jurisdiction over certain foreign judg-
ment creditors in actions for declaratory relief that a foreign defamation judgment 
is not enforceable because it did not comply with American free speech standards.  
What is the advantage to the judgment debtor in bringing such an anticipatory 
action, as opposed to waiting for the judgment creditor to enforce the action in 
the U.S.?   
13. In the SPEECH Act, Congress expressly provided for federal court subject 
matter jurisdiction over declaratory judgment actions brought by “U.S. parties” 
seeking a pre-emptive declaration that a foreign defamation judgment did not 
comport with the requirements of the Act. Given that the Act’s general command 
is not limited to foreign judgments involving U.S. parties, why is the declaratory 
remedy limited to such parties?  Moreover, the Act requires that the foreign pro-
ceedings comply with both federal and state constitutional standards.  Would 
there be a constitutional problem (absent diversity) with a federal court exercising 
jurisdiction over a U.S. party’s declaratory judgment action to the effect that a 
foreign defamation judgment failed to comply with relevant state law, even 
though it may have complied with the U.S. Constitution? 

 
2.  Concerns Regarding Fair Procedures 

 
The Society of Lloyd’s v. Ashenden 
United States Court of Appeals, Seventh Circuit, 2000. 
233 F.3d 473. 
 

POSNER, CIRCUIT JUDGE. 
These are diversity suits brought in the federal district court in Chicago by 

Lloyd’s, a foreign corporation * * * against American members (“names”) of in-
surance syndicates that Lloyd’s manages.  28 U.S.C. § 1332(a)(2). Lloyd’s 
wanted to use the Illinois Uniform Foreign Money-Judgments Recognition Act, 
735 ILCS 5/12-618 to 626, to collect money judgments, each for several hundred 
thousand dollars, that it had obtained against the defendants in an English court 
after the names’ repeated efforts in earlier litigation to knock out the forum-se-
lection clause in their contracts with Lloyd’s had failed. * * * Pursuant to this 
strategy, Lloyd’s filed the judgments in the district court and then issued “cita-
tions” pursuant to the Illinois procedure for executing a judgment. The filing of 
the judgments inaugurated this federal-court proceeding to collect them; and state 
law, in this case the Illinois citations statute, 735 ILCS 5/2-1402, supplies the 
procedure for executing a federal-court judgment. Fed. R. Civ. Pro. 69(a); Reso-
lution Trust Corp. v. Ruggiero, 994 F.2d 1221, 1226 (7th Cir. 1993); 12 Charles 
A. Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and Proce-
dure § 3012, p. 148 (1997). The statute allows the holder of a judgment to depose 
the judgment debtor respecting the existence, amount, and whereabouts of assets 
that can be seized to satisfy the judgment; to impose a lien on those assets; and to 
command the debtor to turn over to the judgment creditor as many of the seizable 
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NOTE ON U.S. RECOGNITION OF FOREIGN TAX AND  
PENAL JUDGMENTS 
 
 The UFCMJA does not apply—inter alia—to foreign country judgments for 
fines, penalties, and forfeitures.  In addition, according to § 489 of the Restate-
ment (Fourth) of Foreign Relations Law of the United States (2018), courts in the 
U.S. are not required to recognize or to enforce judgments for the collection of 
taxes, fines, or penalties by the courts of other countries, unless authorized by a 
statute or an international agreement. Although it has been acknowledged that 
neither U.S. law nor international law would be violated if such judgments were 
recognized or enforced, most American courts have refused to do so.  See, e.g., 
Her Majesty the Queen in Right of the Province of British Columbia v. Gilbert-
son, 597 F. 2d 1161 (9th Cir. 1979).  A similar practice generally prevails even as 
among the states of the U.S., at least as regards sister-state judgments for fines 
and penalties, the Full Faith and Credit Act (and Clause) notwithstanding.  Nev-
ertheless, the Supreme Court has held that the Clause requires states to enforce 
sister state judgments for taxes.  See Milwaukee County v. M.E. White Co., 296 
U.S. 268 (1935) (leaving open question whether full faith and credit would have 
to be given to judgments for penalties or fines).  But full faith and credit obviously 
cannot compel a similar result in the setting of foreign tax judgments. 
 What is the rationale for the nonenforcement of foreign judgments for fines, 
taxes, or penalties? Consider the explanation offered by Judge Learned Hand: 

To pass upon the provisions for the public order of another state is, or at 
any rate should be, beyond the powers of a court; it involves the relations 
between the states themselves, with which courts are incompetent to deal, 
and which are entrusted to other authorities. It may commit the domestic 
state to a position which would seriously embarrass its neighbor. Revenue 
laws fall within the same reasoning; they affect a state in matters as vital 
to its existence as its criminal laws. No court ought to undertake an in-
quiry which it cannot prosecute without determining whether those laws 
are consonant with its own notions of what is proper.  

Moore v. Mitchell, 30 F.2d 600, 604 (2d Cir. 1929) (Hand, J., concurring), aff’d 
on other grounds, 281 U.S. 18 (1930). 
 Is the explanation convincing?  Perhaps having one state enforce the penal 
laws of another sovereign in the first instance is problematic. But is it equally 
problematic, once the dispute has been reduced to a money judgment?  Does a 
court “seriously embarrass” another state or nation by evaluating the enforceabil-
ity of its penal or tax laws?  If so, isn’t the application of the general rule—i.e., 
the wholesale refusal to enforce any foreign judgment in the tax or penal setting—
more damaging than the enforcement of some of such judgments? Despite these 
considerations, courts continue to decline the enforcement of foreign country tax 
judgments. However, courts may be inclined to enforce a portion of a judgment 
if it is based on acts giving rise to both criminal and civil liability. There are civil 
law systems, such as France, which allow an injured party to pursue civil claims 
by joining such claims in criminal proceedings against the defendant. Thus, the 
civil portion of such a decision—based, for example, on reckless conduct of the 
defendant—may be enforceable even though it is embodied in a penal judgment. 
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See Restatement (Third) of Foreign Relations Law of the United States (1987), at 
§ 483, Reporters’ Note 4.  See also Restatement (Fourth) of Foreign Relations
Law of the United States (2018), at § 489, Reporters’ Note 4: “So long as the
purpose of the action is to afford a private remedy, enforcement is not barred even
if the law creating liability is a criminal statute, . . . or the judgment is rendered
during the course of a criminal proceeding . . . .”

E.  U.S. JUDGMENTS AND FOREIGN PUBLIC POLICY CONCERNS 

 In this section, we will focus on two American judgments whose enforcement 
was sought in German courts and, additionally, on a recent decision of the Italian 
Supreme Court concerning the enforceability of American punitive damages. As 
discussed below, German courts decide recognition and enforcement matters on 
the basis of German federal procedural law. In many cases, the applicable legal 
standards derive from international treaty obligations that Germany has assumed 
by way of bilateral arrangements. See, e.g., The Treaty between the Federal Re-
public of Germany and the State of Israel Concerning the Mutual Recognition and 
Enforcement of Judgments in Civil and Commercial Matters of July 20, 1977.  At 
other times, they arise from regional/multilateral legal regimes. See, e.g., Regu-
lation (EU) 1215/2012 that governs both questions of personal jurisdiction in EU 
cross-border litigation settings (see supra Chapter1 G) and the recognition and 
enforcement of judgments in the European Union (discussed below). In relation 
to money judgments emanating from American courts, however, such treaty ob-
ligations do not exist, and German procedural default rules –the German (federal) 
Zivilprozessordnung (German Code of Civil Procedure – “ZPO”—apply instead. 
(,Other countries faced with the application to enforce U.S. judgments would, of 
course, apply their own (forum) procedural and substantive laws in deciding ques-
tions of recognition and enforcement.) 

Sections 722 and 723 of the ZPO govern the enforcement phase, while ZPO 
§ 328 addresses the recognition of foreign judgments.  ZPO § 722(1) requires that
the execution of a foreign judgment be authorized through a German court deci-
sion. According to ZPO § 723(1), the German court issuing this decision, must
not reexamine the “legality” (“Gesetzmäßigkeit”), that is, the merits of the foreign
judgment. Further, according to ZPO § 723(2), the foreign judgment must be final
and its recognition must not be prohibited by any of the five reasons set out in
ZPO § 328.

German Code of Civil Procedure [ZPO] § 328 
(1) The recognition of a foreign court is excluded

1. if the courts of the state to which the foreign court belongs have no
jurisdiction under German law;

2. if the defendant who has not argued the case on the merits and raises
this plea, has not been served with the document that instituted the pro-
ceedings in the required manner or not so timely that he could defend
himself;
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3. if the judgment is irreconcilable with a judgment rendered here or with
an earlier foreign judgment which must be recognized here …;

4. if the recognition of the judgment would lead to a result that is patently
irreconcilable with fundamental principles of German law, particularly,
if recognition would be irreconcilable with the Basic (i.e., Constitu-
tional) Rights;

5. if reciprocity is not ensured.  * * *

 Compare this statutory scheme with the provisions of the Uniform Foreign- 
Country Money Judgments Recognition Act, discussed above in Section B.  Does 
a textual comparison of these two sets of provisions indicate which regime is more 
lenient on foreign judgments?  In what respects? 
 The first two cases address primarily questions of German public policy un-
der ZPO § 328(1) No. 4. The first case involved a compensatory damages award 
handed down by a Massachusetts jury in a products liability action.  The decision 
by a lower court in Berlin to reject enforcement of the award epitomizes the public 
policy concerns that American judgments encounter abroad. In the second case, 
the German Federal Supreme Court had to decide whether an American judgment 
containing both compensatory and punitive damages could be enforced in Ger-
many. While finding the compensatory components of the American judgment 
were enforceable, and thereby articulating a much more lenient view than the 
lower court in Berlin, the German Supreme Court held that enforcement of the 
punitive damages portion would violate German public policy. In the third case, 
the Italian Supreme Court examined the compatibility of American punitive dam-
ages and Italian public policy reservations and displayed considerably more tol-
erance towards the remedy of punitive damages than did the German High Court. 
 

Re the Enforcement of a U.S. Judgment 
Before the Landgericht (District Court), Berlin (20th Civil Chamber), 1992. 
Case 20.0.314/88, 3 Int. Lit. Proc. 430. 

Facts, Proceedings and Argument 
 In July 1967, the defendant, at that time trading as a limited partnership, sup-
plied to another firm a machine designed to stamp information on to electronic 
components and powered by a motor of American manufacture. The female plain-
tiff was employed by the latter firm as an operator of the machine. 
 On 8 October 1975, in the course of her work, the plaintiff switched off the 
machine in order to retrieve an electronic component which had fallen inside it 
from the main plate. In searching for the component, she unintentionally restarted 
the motor and, as a result, a swiveling arm descended and trapped her right wrist 
against the machine’s main plate. 
 Following immediate medical treatment for a swollen wrist, which did not 
involve hospitalization, the plaintiff on 14 November 1975 underwent surgery 
necessitated by the appearance of the symptoms of carpal tunnel syndrome. She 
returned to work on 6 July 1976. 
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 In subsequent proceedings in the U.S. State of Massachusetts under a ‘war-
ranty claim’ pursuant to the law of that State, the plaintiff on 24 January 1985 
obtained judgment against the defendant in the Superior Court, Middlesex for the 
sum of $275,000 plus interest of $207,905.50, making a total award of 
$482,905.50. On an appeal by the defendant, the judgment was upheld by the 
Supreme Judicial Court of Massachusetts. The Superior Court, Middlesex, in a 
writ of execution, awarded the plaintiff an additional sum of $177,392.61 in re-
spect of further interest and costs. 
 In 1988, the plaintiff brought an action against the defendant before the 
Landgericht (District Court) in Berlin, seeking an order for compulsory enforce-
ment of the Massachusetts judgment and payment of further interest thereon at 12 
per cent. per annum pursuant to that judgment. 
 The plaintiff relied upon the fact that the function of her right hand had been 
reduced by 35 per cent. and that of her right arm by 46 per cent., that her own 
contributory negligence had been assessed by the Massachusetts court at only 5 
per cent., and that the operation in November 1975 had been necessitated by the 
accident. 
 The defendant, in resisting the order sought, drew attention to certain alleged 
irregularities in the authentication, translation and interpretation of the documents 
exhibited by the plaintiff and asserted that the Massachusetts judgment of 24 Jan-
uary 1985 was in various respects contrary to the German ordre public. Also, on 
the basis of an up-to-date medical report, the defendant disputed that the carpal 
tunnel syndrome suffered by the plaintiff was a direct or indirect consequence of 
the accident and asserted that the plaintiff’s loss of function in the right hand was 
less than that relied upon by her and in any event arose out of the surgical treat-
ment of the carpal tunnel syndrome or of inadequate post-operative treatment. 

JUDGMENT 
 This action—admissible in accordance with sections 722 and 723 of the Code 
of Civil Procedure—which is directed at obtaining an order for enforcement of 
the judgment of 24 January 1985 is not well-founded. 
 In so holding, the Court proceeds on the assumption that the judgment has 
become final and absolute on the basis of the judgment of the Supreme Court of 
Massachusetts. Nor does it entertain any substantial doubts that the documents 
lodged represent a foreign judgment which is amenable to an order for enforce-
ment. The judgment of 24 January 1985 in particular, which is what primarily 
matters, has obviously been lodged in an authenticated copy. It emerges there 
from that, in any event, $275,000 plus interest at 12 per cent. as from 6 October 
1978, that is, as from the time when the action was filed, must be paid. Interest is 
then again awarded at 12 per cent. on the whole of the overall sum of $482,905.50 
which is apparent from the judgment, even though that sum already contains an 
element of interest. Furthermore, no misgivings arise from the fact that the docu-
ments are signed by an ‘Assistant’ or ‘Deputy Assistant’ who is to be compared 
in his function with a judicial official. Regard is to be had solely on whether some 
foreign court has reached the judgment. Who is competent by virtue of his func-
tion is irrelevant, so long as an independent judge has been involved. This in-
volvement was here ensured even at first instance by the judge. 
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 Nor does the Court have any substantial misgivings as to the fact that indi-
vidual documents have not been lodged, or have only belatedly been lodged, in 
authenticated German translation. Under section 184 of the Constitution of Courts 
Act, the language of the courts is German. It must be assumed that, as a result of 
the proceedings conducted in America, the defendant was already familiar with 
all the documents. Moreover, individual errors of translation do not preclude com-
prehension of the documents. Thus, for instance, there has not been incorporated 
into the translation of the underlying judgment of 24 January 1985 a breakdown 
of the total sum to be paid. The breakdown emerges, however, from the exhibited 
document K 1 itself. 
 Furthermore, the rule contained in section 328(1)(i) of the Code of Civil Pro-
cedure does not pose any obstacle to the making of an order to enforce as sought. 
Under this rule, such order would have to be refused, if, under German law, the 
foreign court had no jurisdiction. The jurisdiction of the foreign court, however, 
follows here from the standpoint of the special rule awarding jurisdiction to the 
court for the place of commission of a tort under section 32 of the Code of Civil 
Procedure. It is sufficient in this respect that, in any event, the injury has come 
about in the United States. Whenever any factual ingredient occurs at the foreign 
place in question, there is in this respect a foundation for the rule as to jurisdiction 
under section 32 of the Code of Civil Procedure. It is not decisive in this respect 
that, here, enforcement is being sought of the judgment relating to the ‘warranty 
claim,’ and not of the judgment relating to the ‘negligence claim.’ It is true that 
the ‘warranty claim’ relates to a sort of contractual liability for an assurance, and 
not to any tortuous liability in the narrower sense. The concept of a tortuous act 
within the meaning of section 32 of the Code of Civil Procedure must, however, 
be understood in a wider sense. It includes, for instance, claims on the basis of 
statutory liability for putting someone at risk. The ‘warranty claim’ here asserted 
corresponds to such a claim. It includes, irrespective of the parties to the contract 
site of sale, all natural and legal persons as persons entitled to claim, and personal 
injury as well as damage to property, and moreover permits a claim against the 
manufacturer. In accordance with German notions, this corresponds to a claim in 
tort in the wider sense. 
 The reciprocity of recognition of judgments is also guaranteed in relations 
between the Federal Republic of Germany, including West Berlin, and the U.S. 
State of Massachusetts. The enforcement of German judgments is not substan-
tially more difficult in Massachusetts than, vice versa, the enforcement of an 
American judgment in Germany. In 1966, Massachusetts, together with eight 
other U.S. States, adopted the Uniform Foreign Money Recognition Act of 1962, 
on condition that reciprocity was guaranteed. This Act applies to foreign judg-
ment which are final and conclusive. This corresponds to German procedure.  Un-
der the practice in Massachusetts, the foreign judgment moreover has its full ef-
fect, even when it is not a judgment which would have been given under local 
law. It must be proved by the production of authenticated copies of the court doc-
uments. Enforcement does not take place until a copy of the documents certified 
by means of the court seal is lodged. It must therefore be assumed that there is a 
guarantee of reciprocity.  * * * 
 The general ordre public examination under section 328(1)(iv) of the Code 
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of Civil Procedure which ultimately remains leads to the result that enforcement 
of the judgment of 24 January 1985 in the Federal Republic of Germany and West 
Berlin is not permissible. This arises from various aspects. First, it is noticeable 
that the judgment at first instance which is sought to be enforced does not contain 
any written reasoning. In the reasoning in support of the judgment on appeal, 
moreover, only the various objections raised by the defendant are discussed. What 
is, however, missing, for instance, is any general account as to how it was ascer-
tained that the defendant was at fault and as to what circumstances played a part 
in the determination in relation to the respective contributions to causation. There 
is not a word as to the extent of the injury ascertained. While the absence of writ-
ten reasons for the judgment is not in itself contrary to the German ordre public, 
the resultant uncertainties mitigate against the plaintiff as the party which was 
victorious in the foreign proceedings. Insofar as one can to some extent fall back 
upon the grounds recited in support of the appellate judgment, the latter shows 
that, ultimately, the conclusion is drawn from the fact of the occurrence of damage 
that there was a breach of duty by the defendant. This is made clear in the passage 
in the appellate judgment which deals with possible theories about the fault in 
construction. What is being discussed there is the arrangement of the on-off 
rocker switch or of possible protective devices projecting above it as well as a 
protective device over the swiveling arm of the machine. This accords with the 
American case law, which, contrary to the principles of a German manufacturer’s 
liability under section 823 et seq. of the Civil Code, affirms the existence of lia-
bility once a product does not work as safely as the ordinary user/consumer is 
entitled to expect, or once the manufacturer fails to choose a construction which 
is conceivable on the basis of the possibilities for construction and which is—on 
balance—safe, and which can reasonably be required of him. It is then enough 
that—without evidence of a ‘fault’ having to be given—circumstances are set out 
which have led to the accident, in so far as grounds emerge there from for holding 
that the cause of the accident was a fault in the product. Therein lies something 
which is contrary to German ordre public. First, there are only conceivable—not 
even expressly ascertained—causes for the injury. Secondly, with regard to the 
conceivable causes, breach of duty is at the same time presumed. All of this is 
contrary to the fundamental notions of German liability and insurance law; it 
would, if it were to be enforceable in the Federal Republic of Germany, result in 
a serious encroachment upon the defendant’s right of property and upon the right 
to conduct an established and operational commercial enterprise. 
 There are also further aspects which support the proposition that there is an 
infringement of German ordre public. One, in particular, is the calculation of in-
terest, which, in violation of section 289 of the Civil Code, is carried out in such 
a way that interest is calculated upon interest. This emerges from the mere fact 
that, in the further award of interest on the amounts arising out of the judgment 
of 24 January 1985 as a base figure, actual amounts of interest in the sum of 
$207,905.50 are included as a base figure, on which then, in future, further interest 
at 12 per cent. is calculated. Further aspects supporting an infringement of ordre 
public arise from the size of the sum of $275,000 originally awarded. This sum is 
many times in excess of sums which would have been paid in a comparable case 
in Germany. Its composition has neither been explained in more detail nor can it 
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be otherwise ascertained. Finally, regard must be had to the apparently arbitrary 
assessment of a contribution to causation of 95 per cent. against the defendant. 
How this has been arrived at is likewise neither explained nor can it be ascer-
tained. So far as can be seen, the fact that the plaintiff herself switched the ma-
chine off, then reached into the machine and thereby set in motion the chain of 
causation which led to the injury is not gone into in more detail. The plaintiff 
knew the machine, on which she had apparently worked for some time. Taking 
account of these circumstances would under German law have led to the alloca-
tion of a considerable degree of contributory causation or of contributory blame-
worthiness, and possibly to the complete exclusion of liability. Finally, it re-
mained to take account of the fact that the judgment of 24 January 1985 was 
clearly preceded by ‘pre-trial discovery’ proceedings. Such a procedure is repre-
sented by German standards as evidence obtained by investigation of the other 
party’s case. In itself, the application of this procedure is not contrary to ordre 
public. Having regard, however, to the other aspects referred to, the result is an 
overall unequivocal infringement of German ordre public. 
 This leads in this case to the dismissal of the action as a whole, and not—as 
[sometimes] suggested—to the award of a sum which is capable of enforcement. 
The awarding of a sum capable of recognition would actually lead to the result 
that the foreign judgment is subjected to German rules. Moreover, it follows from 
the above discussions that, in particular in relation to the aspect of the here criti-
cized conclusion in the American judgment, on the basis of the fact of the occur-
rence of injury, the defendant was found to be responsible, and in relation to the 
aspect of the in any event predominant contributory fault by the plaintiff, no sum 
would be left over to be awarded. 

Action dismissed with costs. 

NOTES AND QUESTIONS FOR DISCUSSION 
1. There is no treaty arrangement between the U.S. and Germany that provides
for the mutual recognition of money judgments. Therefore, Federal German
law—the Code of Civil Procedure (ZPO)—applies instead.  Under ZPO § 723, a
German court faced with an action for enforcement of a final foreign judgment may
not reexamine the judgment on its merits. One exception to this principle is set forth
in ZPO § 328(1) No. 4.  Recognition will be denied if, particularly in view of basic
constitutional rights, it would lead to a result that would be clearly incompatible
with fundamental principles of German law. This public policy clause (ordre pub-
lic) is considered a solution of last resort that only applies in extreme cases. Thus,
in principle, even if a foreign court relies on rules that deviate from German law,
the resulting judgment could still be held enforceable. Did the Berlin court abide by
this principle in the above decision? The court cited a number of reasons for its
holding, which are discussed in the following notes.
2. In Germany, as in virtually all other legal systems, cases involving civil litiga-
tion are decided by professional judges rather than juries, and judges are required
to provide reasons for their decision.  But what is the harm of not having written
reasons accompanying a jury verdict?  After all, juries do not give reasons for their
their verdicts, and it had been upheld on appeal before the Massachusetts Supreme
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Judicial Court in Solimene v. B. Grauel & Co., K.G., 507 N.E. 2d 662 (1987).  And 
that court did supply a comprehensive opinion on the issues involved in the case. 
3. Why does the warranty cause of action, which does not require a showing of
the defendant’s fault, pose a problem for German public policy?  Although it is
true that the threshold for the imposition of liability tends to be lower in the U.S.
than in Germany, can it really be said that fundamental German legal principles
are at stake?  Note that at the time the case was decided, German courts applied
the principle of res ipsa loquitur in certain tort cases, thus requiring the defendant
to prove that it acted without fault.
4. The Berlin court also took issue with the amount of damages handed down
by the American tribunal. What should be the gauge for measuring excessive
damages in an American court? German standards? Would this comport with the
principle of refraining from reexamining the merits of the foreign decision? The
amount of damages is usually a question of fact, and whether there is sufficient
evidence for such an award is a question of law.  Even if the amount is deemed to
be incompatible with German fundamental legal principles, is it appropriate for
the German court to declare the entire damages award to be unenforceable? Con-
sider whether it might have made more sense to have enforced at least a portion
of that award. What reasons does the court give for denying partial enforcement
of the award?
5. Rightly or wrongly, American discovery procedures are perceived as intru-
sive fishing expeditions—not only in Germany, but throughout the world. Never-
theless, is it justified to view the American way of taking evidence in domestic
proceedings as an obstacle to judgment enforcement abroad?  If your answer is
yes, consider whether any American judgment could ever be enforced abroad.
The decision by the Berlin court was appealed, and it was reportedly settled in the
courthouse, outside the judges’ chambers.

___________________ 

Re the Enforcement of a U.S. Judgment 
Before the Bundesgerichtshof (German Federal Supreme Court), 1992. 

Case IX ZR 149/91. Reprinted in [1994] I.L. Pr. 602.   

 [Three years after the Berlin District court had rejected enforcement of the 
Massachusetts judgment, the request for the enforcement of another American 
judgment came before the German Federal Supreme Court.1 This case involved 
the enforcement of American damage award rendered against a defendant with dual 
American and German citizenship.  The defendant had earlier been found guilty on 
criminal charges of sexual misconduct, and was sentenced to a long prison term in 
California.  He avoided the criminal sentence by moving to Germany, but prior to 
his departure, the plaintiff-victim served a civil summons and complaint on the de-
fendant in an action filed with the San Joaquin County Superior Court in California. 

1  Re the Enforcement of a United States Judgment for Damages, Case IX ZR 149/91 (1992), re-
printed in English in 5 Intern. Lit. Rep. 602 (1994) and 32 I.L.M. 1320 (1993). 
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The defendant failed to appear at trial, and judgment was entered in favor of the 
plaintiff in the amount of $750,260, of which $150,260 was for past and future 
medical expenses, $200,000 for anxiety, pain, and suffering, and $400,000 as puni-
tive damages. Contrary to the Berlin District court, the German Federal Supreme 
Court took a significantly more lenient approach towards the American judgment. 
Premised on the view that German law prescribes a high level of tolerance in en-
forcement proceedings, the Supreme Court ruled out a blanket rejection of Ameri-
can judgments that are preceded by full-fledged discovery. It also held that neither 
the award for pain and suffering nor that for uncertain future medical expenses vi-
olated German public policy. The holding is noteworthy because a plaintiff suing 
under German law would not have received more than about one tenth of the pain 
and suffering award, and would have received no award for what are considered 
speculative medical costs which may or may not be incurred in the future. Although 
the Court thus exhibited great deference to the compensatory components of the 
foreign judgment, it rejected the enforcement of the punitive damages award. The 
central arguments of the Court are excerpted below]: 
 [T]he American concept of punitive damages is characterised by the main 
motives of punishment and deterrence. (ALI, Enterprise Responsibility for Per-
sonal Injury, Vol. II, pp. 231, 236, 247, Madden, Products Liability (2d ed.) p. 
316, Kionka, Torts in a Nutshell p. 374, Fleming, The American Tort Process, 
214, Zekoll, US-Amerikanisches Produkthaftpflichtrecht vor deutschen 
Gerichten: Produkthaftpflichtrecht, pp. 152 et seq., 156, and 37 Am. J. Comp. L. 
at 325 et seq.) It is historically derived from those motives, and they are still a 
factor in the quantification of such damages in present times. The only relevant 
precondition is the heightened degree of the fault alleged. The absence of any 
specific right of the injured party to claim them demonstrates the subordinate sig-
nificance of his private interests. Furthermore, since there is no measurable gen-
eral relationship between the sums of money to be assessed and the injury suf-
fered, considerations of compensation are generally subordinate.  
 On that basis, it is clearly incompatible with essential principles of German 
law to grant enforcement in this country of punitive damages awarded as a lump-
sum to any significant level. 
 The essential principles of German law include the principle of proportional-
ity, which follows from that of the rule of law, and is also applicable in the civil 
legal system. Account is taken of it in civil law inter alia by reference to consid-
erations of compensation in the assessment of damages: generally speaking, the 
equalisation of the immediate parties’ property relationships upset by an unlawful 
infringement is the only proper objective of the civil action brought in respect of 
the infringement. * * * 
 By contrast, according to German concepts sanctions serving to punish and 
deter—that is to say, to protect the legal system in general—in principle fall 
within the state’s monopoly on punishment. The state exercises the monopoly in 
the public interest by means of a special type of proceeding, in which on the one 
hand investigation by the court of its own authority is intended to provide a greater 
guarantee of the correctness of the decision on matters of fact, and on the other 
hand the rights of the defendants are more strongly protected. From the German 
viewpoint it would not be acceptable for a civil judgment to order the payment of 
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a considerable sum of money which does not serve to compensate for injury, but 
is essentially assessed on the basis of the public interest and could possibly be 
imposed in addition to a criminal penalty for the same conduct. 
 In the final analysis that is the position in the present case. The amount of 
punitive damages awarded is higher than the total of all the sums awarded by way 
of compensation. Even that proportion of it that is ascribable to the lawyer’s fee 
could only amount to about one-third of the “punitive damages”. There is no ev-
idence of any other injury for which compensation was required. That means that 
enforcement would have excessive effects for the defendant. 
 In the U.S. “punitive damages” awarded by courts in their discretion without 
a fixed relationship to the injury suffered and sometimes awarded at an exces-
sively high level have had the effect of contributing to a rapid increase in the 
burden of compensation in economic terms, going to the limits of calculable and 
insurable risk. (cf. Zekoll, Produkthaftpflichtrecht, pp. 84, 155; Hoechst, [1983] 
VersR at 15; * * *). 
 From a German viewpoint, the motives alien to civil law and the absence of 
sufficiently precise and reasonable limits in the case of recognition of such judg-
ments are calculated to destroy all the domestic standards of civil liability. On the 
basis of such judgments, foreign creditors could have access to the assets of debt-
ors in this country to an extent many times greater than that available to domestic 
creditors, who in certain circumstances will have suffered substantially greater 
injury. Such preferential treatment solely for creditors from the few states in the 
world which allow for punitive damages as compared with all other creditors is 
not justified by considerations which give rise to a right to protection under the 
German legal system. For that reason alone the enforcement of a claim for lump-
sum punitive damages (exceeding the compensation for all special and general 
losses) would be an insupportable consequence in Germany, so that the relatively 
slight connection of the present case with this country is by itself a reason to reject 
the application. 
 Accordingly, enforcement in Germany is ruled out in this respect. It is no 
longer necessary to decide whether the enforcement of punitive damages is con-
trary to German public policy for other reasons, too. In particular it is not neces-
sary to decide whether the relatively undefined conditions for the award of “pu-
nitive damages” and for their quantification are subject to scrutiny under Article 
103(2) of the Constitution, and whether the award of such damages in addition to 
a criminal penalty falls within the prohibition on double jeopardy from a German 
viewpoint (Article 103(3) of the Constitution). (cf. Zekoll, Produkthaftpflicht-
recht, pp. 152 et seq.; Hoechst, op. cit., [1983] VersR at 17). 
 The fact that the judgment of the Superior Court cannot be declared enforce-
able in Germany because of the punitive damages contained in it does not prevent 
its recognition in other respects. Contrary to the view set out in the appeal, the 
fact that the subject-matter of an enforcement order does not consist in the sub-
stantive law claim on which the foreign judgment is based but is determined by 
the creditor’s application for the judgment to be enforced in this country does not 
make it necessary always to make a single order on the enforceability of a foreign 
judgment for the payment of damages covering the total sum awarded. If a foreign 
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judgment allows several legally independent claims, it is also possible for each to 
be examined individually to see whether the conditions for its recognition are sat-
isfied. In so far as they are not satisfied for all the claims, partial recognition for 
a lesser sum is possible without it being necessary for the applicant to take account 
of that possibility in his application. (Geimer, IZPR, n. 2294; Zoller/Geimer, ZPO 
(17th ed.) s.328, n.285; Zekoll: Produkthaftpftichtrecht, p. 37, and 37 
Am.J.Comp.L. at 330; * * *.) 

NOTES AND QUESTIONS FOR DISCUSSION 
1. Despite its refusal to enforce the punitive damage award in this case, the Court
suggested in dicta that such damages may be enforceable if they serve legitimate
compensatory purposes:

The position might possibly be different in so far as the imposition of 
punitive damages is intended to compensate by way of a lump-sum for 
residual economic disadvantages not specifically allowed for or difficult 
to prove, or is for the purpose of depriving the tortfeasor of profits gained 
by his unlawful act. In this connection the passing on to the defendant of 
the costs of the action or other losses through non-payment which cannot 
be recovered independently is also a matter which generally arises for 
consideration.  

[1994] I.L. Pr. 602, 630-631. 
 The “residual economic disadvantages,” to which the Court refers, may include 
the attorney fees which successful plaintiffs owe their attorneys and which lead to 
a sizable reduction of the damages award.  However, the Court’s position is less 
generous than might appear at first glance.  In contrast to the lower court and some 
commentators, the Court did not accept the proposition that one of the reasons for 
imposing punitive damages is invariably the intention to compensate plaintiffs for 
litigation costs and other incurred expenses.  Consistent with its assessment of pu-
nitive damages as a means of punishing and deterring, the Court stated that it would 
allow enforcement only if the foreign decision provided evidence clearly indicative 
of the compensatory objective of the award. 
 The exception carved out by the Court appears, therefore, to be of relatively 
minor practical importance.  It may apply to decisions rendered in those American 
jurisdictions that explicitly recognize compensation as a legitimate purpose for 
assessing punitive damages. Even these decisions, however, may not pass muster 
when they are based on general jury verdicts, because such verdicts might not 
spell out the basis for the award.  And it is questionable whether jury instructions 
which designate compensation as one of several purposes would be recognized as 
sufficiently probative.  The German Federal Court of Justice made clear that the 
judge in a German enforcement proceeding may not speculate as to whether com-
pensatory motives played a role for the imposition of punitive damages. For a 
discussion of this decision, see Joachim Zekoll, The Enforceability of American 
Money Judgments Abroad: A Landmark Decision by the German Federal Court 
of Justice, 30 Colum. J. Transnat’l L. 641 (1992). 
2. Finding that considerations of compensation play little or no role for the im-
position of punitive damages, the German Supreme Court argued that “there is no
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measurable general relationship between the sums of money to be assessed and 
the injury suffered.” Note that the U.S. Supreme Court has established, since then, 
heightened due process protections against excessive punitive damages. In BMW 
of North America, Inc. v. Gore, 517 U.S. 559 (1996), the Court held, among other 
things, that punitive damages awards must be both reasonable and proportionate 
in relation to the plaintiff’s harm and to the general damages recovered. As a re-
sult, few awards exceeding a single-digit ratio between punitive and compensa-
tory damages will satisfy due process.  See also Exxon Shipping Co. v. Baker, 
554 U.S. 471 (2008); State Farm Mutual Auto Ins. Co. v. Campbell, 538 U.S. 408 
(2003). Reconsider the reasons the German Supreme Court advanced against en-
forcement.  If faced with an American judgment that is in line with these more 
recently established American due process limits, would or should a German 
court enforce such a judgment?  See also Phillip Morris USA v. Williams, 549 
U.S. 346 (2007) (holding punitive damages award based in part on jury instruc-
tions that may have permitted jury to punish a defendant for having harmed non-
parties to the litigation violated Due Process). 
3. As in other civil law jurisdictions, the holding of the German Supreme Court
is technically not binding on lower courts faced with similar issues. It is never-
theless safe to say that the Court’s opinion will serve as an important guide post
for future cases.
4. In a 1994 decision relating to The Hague Service Convention, the German
Supreme Court stated in dicta that punitive damages seen in context are not nec-
essarily a violation of German constitutional principles. The Court reasoned that
they can be a means with which to shift attorney’s fees, as well as a measure to
make litigation affordable in especially egregious cases. See Federal Constitu-
tional Court Order Concerning Process of Punitive Damage Claims, 1995 NJW
649, reprinted and translated in 34 I.L.M. 975, 993-994 (1995). The decision is
excerpted and discussed in Chapter 4, Section E.  Furthermore, recent develop-
ments in the conception of European (including German) tort law seem to call for
a fundamental reassessment of the enforceability of American punitive damages
awards under German (constitutional) law. The reasoning of the Italian Supreme
Court (excerpted immediately below) in favour of accepting punitive damages is
arguably applicable to the German legal framework as well, because the Court
does not only dwell on Italian idiosyncrasies but also points to functional changes
of civil liability that are occurring throughout Europe.

Re Punitive Damages in a U.S. Judgment 
Cass. Civ., sez. Unite Civile, 5 Iuglio, no. 16602/2017, translated in Letizia 
Coppo, The Grand Chamber’s Stand on the Punitive Damages Dilemma, 
3 ITAL. L.J. 593 (2017). 

SUMMARY OF FACTS 
NOSA Corporation, headquartered in Florida (USA), obtained from the Ven-

ice Court of Appeal a judgment allowing the recognition and enforcement in Italy 
of three final decisions rendered in the United States. * * * With these judgments, 
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the U.S. courts granted NOSA’s request to be indemnified by AXO for the pay-
ment of one million euros resulting from a settlement reached with the plaintiff, 
a motorcyclist who had suffered personal injuries in an accident which occurred 
during a motocross race as a consequence of an alleged defect of the helmet man-
ufactured by AXO, distributed by Helmet House and resold by NOSA. 
 Pending the proceedings, which the injured had brought also against the im-
porter and distributor of the helmet (Helmet House), NOSA had agreed on the 
settlement proposed by the motorcyclist, and the American court subsequently 
held that NOSA was entitled to seek indemnity from AXO for any payment in 
connection thereto.  
 NOSA obtained the recognition of the abovementioned judgments by the 
Venice Court of Appeal (on 3 January 2014), pursuant to Art. 64 of legge 31 May 
1995 no. 218 (Italian rules of private international law), on the grounds that AXO 
had accepted the foreign jurisdiction.  AXO appealed to the Supreme Court . * * 
*  

REASONS FOR THE DECISION 
* * *  

(4.2) The * * * argument of the applicant’s plea is also inadmissible. It states 
that the U.S. judgment would be a vehicle for a liquidation of punitive damages, 
on the assumption of the abnormality of compensation granted to the injured 
party. This assumption, representing the essential premise of the thesis according 
to which the recognition of the so-called punitive damages in our legal systems is 
banned by Art. 64, is groundless. * * *  
 * * * in no way could the award at issue be regarded as having a “punitive” 
character; and such character cannot be inferred from the mere fact that the judg-
ment, or rather the underlying settlement ratified by the court, failed to clearly 
categorize the award’s different components. * * *  

(5) The dismissal of all * * * pleas submitted by the applicant results in the 
rejection of the appeal. However, the inadmissibility of the third plea allows the 
Joint Divisions to rule on the subject matter thereof pursuant to Art. 363, para. 3 
of the Civil Procedure Code, which may be interpreted in the sense that, even if 
the appeal is to be rejected in its entirety, the Supreme Court may nonetheless 
express the relevant principle of law governing the matter, provided that it is one 
of particular importance. In the instant case, the statement of a principle of law is 
justified in consideration of the extended scholarly debate which has for some 
time urged an overruling intervention by this Court, as well as in pursuit of the 
First Division’s order of remittance, prompted by the parties’ sagacious argu-
ments. 

(5.1) In 2007, the Supreme Court denied the recognition and enforcement of 
a judgment, on a similar subject matter, on the assumption that the idea of pun-
ishment and sanction did not pertain to civil liability law and that “the tortfeasor’s 
conduct” was to be considered irrelevant. The Court thus construed civil liability 
as having a monofunctional nature, by characterizing its purpose as merely ‘re-
storative of the economic conditions’ of the injured party. Though immediately 
criticized by the majority of scholars, highlighting the inconsistency of these 
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statements vis-à-vis the evolution of the notion of civil liability in the past dec-
ades, the principle expressed in ruling no. 1183/2007 was confirmed by a Su-
preme Court judgment a few years later. In ruling no. 1781/2012 the exclusion of 
any punitive purpose from the law of civil liability was more explicitly associated 
with the need to “control the compatibility of the foreign damages award with the 
Italian legal system.” 
 It is the Joint Divisions’ belief that this reasoning is outdated and can no 
longer constitute, in these terms, a suitable filter for the assessment at hand. For 
some years already, the Joint Divisions of the Supreme Court (see ruling no. 
9100/2015 on the issue of directors’ liability) have highlighted that the idea of a 
punitive function associated to a damages award is no longer “incompatible with 
the general principles of our legal system, as it was in the past, in view of the fact 
that here and there, in the last decades, the legislator has introduced several pro-
visions pursuing, in a broad sense, a punitive goal”.  
 The Joint Divisions have, however, pointed out that such punitive function is 
attainable only where “it is clearly set forth by some provision of law, in accord-
ance with the principle which can be deduced from Art. 25 para. 2 of the Consti-
tution, as well as from Art. 7 of the European Convention on the Protection of 
Human Rights and Fundamental Freedoms”. 
 Similar concerns, in combination with the equally meaningful reference to 
Art. 23 of the Constitution, explain why, even in the same timeframe, some judg-
ments continued to repudiate any punitive or deterrent foundation to the law of 
civil liability (the most significant example is Joint Divisions’ ruling no 
15350/15). Such denials, even if at times expressed as mere reinforcing argu-
ments, pursued the goal of fencing off any attempt to expand the range of availa-
ble damages beyond the boundaries set by law, in situations not provided with 
adequate normative coverage. 
 However, this does not obliterate the trajectory developed by the law of civil 
liability in the last decades and what resulted therefrom. In brief, it can be said 
that beside the primary and predominant compensatory-restorative function 
(which inevitably comes close to deterrence) a multi-functional nature has 
emerged (one scholar identified more than ten functions), extending to different 
areas, the most relevant of which are prevention (or deterrence-dissuasion) and 
sanction-punishment. 
 (5.2) [In this part of the opinion, the Court provided a detailed list of legisla-
tive acts and jurisprudential developments which indicate that private law liability 
rules, in addition to serving a compensatory function, now also aim at deterring 
and punishing wrongful conduct. The examples given by the Court include mon-
etary sanctions for unjustly dismissing workers, for the violation of industrial and 
intellectual property rights, and for violating anti-discriminatory laws. These 
sanctions entail payments from the wrongdoer to the victim that may clearly ex-
ceed the amount necessary to compensate the victim.] 
 (5.3) The Constitutional Court’s jurisprudence provides a number of particu-
larly meaningful hints. In ruling no 303 of 2011, the Constitutional Court clarified 
that the above-mentioned labor legislation (legge 183 of 2010) was “intended to 
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introduce simpler, clearer and more homogeneous criteria for the liquidation of 
damages”, having “the effect of approximating the indemnity in question with the 
losses potentially suffered from the date on which a formal contestation was 
brought up to the employer until the case is decided by a judge”, without deduc-
tion of gains otherwise obtained by the employee; such a comprehensive indem-
nity was depicted as having “a clear sanctioning nature.” 
 In ruling no. 152 of 2016, the Constitutional Court held that the nature of Art. 
96 of the Civil Procedure Code, as well as of the former Art. 385 of the same 
Code, is “not compensatory (or at least not exclusively compensatory) but mainly 
punitive, with a dissuasive purpose.” 
 The multi-functionality of civil liability in the present legal system is hence 
confirmed at the constitutional level, with the primary purpose of fostering effec-
tiveness in the protection of rights (see Corte costituzionale no. 238/2014 and 
Corte di Cassazione no. 21255/13) which otherwise, in many cases examined by 
scholars, would be sacrificed by a mono-functionalistic approach. 
 Lastly, it should be recalled that the national legislator might introduce “pu-
nitive damages” to prevent the violation of EU law, as acknowledged in ruling 15 
March 2016 no. 5072, by the Joint Divisions of the Supreme Court. 
 All this does not entail that the Aquilian institution has altered its own es-
sence, nor that the observed tendency toward the goals of punishment and deter-
rence will henceforth give Italian judges indefinite leeway to increase the amount 
of damages at their discretion in contractual or extra-contractual liability cases. 
 Any imposition of fines requires statutory intermediation pursuant to the 
riserva di legge principle set forth in Art. 23 of the Constitution (in connection 
with Arts. 24 and 25), which requires that certain fields be regulated only by stat-
ute, thus preventing uncontrolled judicial subjectivism. 
 (6) The above overview sheds light on the issue of the compatibility of foreign 
punitive damages awards with public policy. * * *  A foreign judgment which 
makes application of a legal institution not regulated by domestic law, even if not 
outlawed by the European rules, shall always have to be weighed against the prin-
ciples of the Constitution and those laws that, like sensitive nerves, fibers of a 
sensorial system and vital parts of an organism, serve to reinforce the constitu-
tional order. * * *  
 Meanwhile, a scrutiny of full consistency between foreign institutions and 
Italian institutions should not constitute a shield to be used in all cases. It would 
be pointless to investigate if the deterrent function of civil liability pursued in our 
system relies on an identical rationale as that of the jurisdiction generating puni-
tive damages awards. 
 The only question is the following: whether the institution that is knocking 
on the door is in patent conflict with the pattern of values and rules that need to 
be taken into account in an exequatur proceeding. 

(7) Such considerations pave the way to the conclusions that are to be drawn 
with regard to the recognition and enforcement of judgments awarding punitive 
damages. Simply stated, having removed the obstacle connected with the nature 
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of the damages award, the scrutiny must be focused on the requirements that such 
award must satisfy in order to be imported into our national legal system without 
infringing the underlying values of the matter, which can be derived from Arts. 
23 to 25 of the Constitution. 
 Since, * * * the imposition of economic fines for purposes of punishment or 
deterrence by Italian courts is not permitted unless expressly provided for by law, 
the same applies with regard to foreign judgments. Which means that in the for-
eign legal system (not necessarily in the Italian system, whose role is confined to 
verifying the foreign judgment’s compatibility) there must be a normative anchor-
ing for an award of punitive damages. 
 The principle of legality requires that a foreign punitive damages award be 
grounded on a recognizable normative source, that is to say that the a quo [i.e., 
judgment rendering] court’s decision must bear an adequate legal basis, satisfying 
the requirements of subject-specificity (tipicità) and predictability (prevedibilità). 
In sum, there must be a statute, or a similar source, having regulated the matter 
“according to principles and solutions” of that country, whose effects should not 
be in conflict with the Italian legal system. 
 The facts subject to punishment must therefore be precisely pre-identified 
(tipicità) and limits must be set as to the damages that may be awarded (preved-

ibilità). It is then for each national system, depending on whether it focuses more 
on the tortfeasor’s or the offended party’s side, to shape the contours of punitive 
damages, thus emphasizing their sanctioning rather than their compensatory aims, 
presumably also by taking into consideration the differences between merely neg-
ligent and wilful misconduct. 
 The fundamental principle guiding the analysis is in any case to be inferred 
from Art. 49 of the Charter of Fundamental Rights of the Union, concerning the 
“Principles of legality and proportionality of crimes and penalties.” As empha-
sized by scholars, its application requires that the control carried out by the Courts 
of Appeal be directed to check the proportionality between restorative-compen-
satory damages and punitive damages and between the latter and the wrongful 
conduct, in order to shed light on the nature of the sanction/punishment inflicted. 
Proportionality of damages, whatever their nature may be, even beyond this legal 
provision, remains a core element of civil liability law. 
 (7.1) At this point of the analysis it is worth mentioning that in the North 
American system, which gave rise to many of the damages awards with which 
European courts have been concerned regarding their recognition, a rapid evolu-
tion has taken place, reducing the risk of the so-called grossly excessive damages. 
 In 1996 the U.S. Supreme Court (in BMW ruling no. 20-051996 [BMW v. 
Gore, 517 U.S. 559 (1996)]), with only two dissenting opinions, addressed this 
particular aspect of punitive damages. Twelve years later the process was almost 
completed. While most States have regulated punitive damages by statute, thus 
fencing them off from unpredictable jury verdicts (whose original function was 
to ensure that the wrongdoers were tried by their peers), the US Supreme Court 
(in Philip Morris, ruling no. 20-022007 [Philip Morris v. Williams, 549 U.S. 376 
(2007]) held that, in the U.S. legal system, an award of punitive damages based 
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on the potential harm to persons who were not party to the lawsuit constituted an 
infringement of the Due Process Clause set forth in the 14th Amendment of the 
Federal Constitution. Finally, in the Exxon ruling (U.S. Supreme Court, 25 June 
2008 [Exxon Shipping v. Baker, 554 U.S. 461 (2008)]), it went as far as indicating 
a maximum ratio of one to one between the amounts awarded for compensatory 
and punitive damages. 
 By way of example, it may be worth considering that the current legislation 
of Florida (Florida Statute)—the State in which the judgments were handed down 
in the instant case—introduced limits to the multiple liability phenomenon. Such 
limits operate through the application of the ne bis in idem [no two actions over 
the same matter] principle, the provision of alternative caps depending on the na-
ture of the liability at issue, and the implementation of an articulated process with 
an initial verification of liability and a subsequent phase for the possible award of 
punitive damages (a mini-trial, quite significant in the perspective of our legal 
system, insofar as it strengthens the procedural guarantees pursuant to Art. 24 of 
the Italian Constitution). * * *  
 (8) The following principle of law can, therefore, be laid down: 
 In the current legal system, the purpose of civil liability law is not just to make 
the victim of a tort whole again, since the functions of deterrence and punishment 
are also inherent in the system. The American doctrine of punitive damages is 
therefore not ontologically contrary to the Italian legal system. However, the 
recognition of a foreign judgment awarding such damages is subject to the con-
dition that the judgment has been rendered in accordance with some legal provi-
sions of the foreign law guaranteeing the standardization of cases in which they 
may be awarded (tipicità), their predictability, and their outer quantitative limits. 
The enforcing court must focus solely on the effects of the foreign judgment and 
on their compatibility with public policy. * * *   
 
NOTES AND QUESTIONS FOR DISCUSSION 
 
1.  Prior to this decision, the Italian Supreme Court had denied the recognition 
and enforcement of American punitive damages on essentially the same ground 
as the German Federal Supreme Court, i.e., by arguing that the function of civil 
law liability is solely to compensate the victim for actual losses and not (at all) to 
deter, let alone punish, the wrongdoer. In changing its view, the Italian Supreme 
Court acknowledges the emergence of a multifunctional liability system which is 
no longer diametrically opposed to the values underlying American liability rules. 
2. Many of the examples the Court invokes to illustrate the partial convergence 
between the Italian concept of civil liability and the U.S. approach towards puni-
tive damages apply to the German private law system as well. Among other rea-
sons, that is so because several causes of action on which the Italian Court relied 
to make its point about the multi-functionality of its civil liability system do not 
have their origin in Italian legal thinking but follow from legislative acts of the 
European Union. These acts bind all EU Member States alike.  For example, rem-
edies for damages for discriminatory hiring practices must not be limited to com-
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pensating the victim. According to the European Court of Justice (ECJ), the dam-
ages awarded to the victim of such discrimination must be high enough to create 
the deterrence necessary to ensure equal opportunities on the employment market 
as required under EU law. See Case C-14/83, von Colson and Kamann v. State of 
North Rhine-Westphalia, 1986 E.C.R 1891, 1907-1909. Similarly, the ECJ held 
that Directive 2006/54/EC allows Member States to address sexual discrimination 
with punitive damages. See Case C-407/14, Arjona Camacho v. Securidad España 
SA, ECLI:EU:C:2015:831, ¶ 40 (Dec. 17, 2015) (“Article 25 of Directive 2006/54 
allows . . . Member States to take measures providing for the payment of punitive 
damages to the person who has suffered discrimination on grounds of sex.”). Also 
heavily influenced by European legislation is the enforcement of intellectual 
property law which the Italian Supreme Court presented as evidence of the poly-
functionality of today's domestic tort law regime. According to Recital 26 of the 
Directive 2004/48/EC on the enforcement of intellectual property rights, “when 
determining the amount of damages to be paid to the right holder, all relevant 
aspects shall be taken into account, such as . . . undue profits made by the in-
fringer.”2 This concept of absorbing profits cannot be reconciled with the tradi-
tional understanding that civil damages serve but a compensatory purpose. For a 
comprehensive discussion of these developments, see Joachim Zekoll & Wiebke 
Voß, The Conflict between American Punitive Damages and German Public Pol-

icy – a Reassessment, 61 Va. J. of Int’l Law 32-50 (2020). 
3. Like the Italian Supreme Court, Spanish and French courts have adopted more
lenient approaches towards the recognition and enforcement of American puni-
tive damages. See Zekoll and Voß, supra, at pp. 37-38.
4. Despite the acknowledgment that European civil liability regimes are poly-
functional and despite the ensuing greater tolerance towards American punitive
damages awards in Europe, important restrictions/reservations remain and con-
tinue to pose obstacles to the recognition and enforcement of such damages What
are those restrictions or, conversely, which conditions/requirements must Ameri-
can punitive damages verdicts meet to be enforceable in Italy? Are the remaining
Italian restrictions the same as those enunciated by the German Supreme Court?

F. JUDGMENT RECOGNITION UNDER EUROPEAN UNION LAW

A plaintiff who has obtained a judgment in one member state of the European
Union ordinarily does not encounter problems when seeking to enforce that judg-
ment in another member state. Perhaps inspired by the full faith and credit provi-
sions of federal law, the drafters of the EC Treaty (renamed the “Treaty on the 
Functioning of the European Union” (TFEU) in 2009) realized that market inte-
gration in Europe not only requires the free movement of goods, persons, services 
and capital, but also depends on the liberal enforcement of judgments across bor-
ders. Until 2002, the Brussels Convention provided the legal framework for sim-
ple and speedy cross-border enforcement procedures. As of March 1, 2002, EU-
Regulation 44/2001 (the “Brussels Regulation”) replaced the Convention. In 

2 Directive 2004/84, of the European Parliament and of the Council of 29 April 2004 on the enforcement of 
intellectual property rights. 
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2012, the Brussels Regulation was replaced by the EU-Regulation 1215/2012, 
applicable to legal proceedings instituted on or after January 10, 2015. See Ap-
pendix D. Both the Convention and the Regulation in its former and in its current 
version pursue the twin goals of harmonizing the rules for the exercise of personal 
jurisdiction and those for the recognition and enforcement of judgments in the 
member states of the European Union.  
 In this section, we will discuss the cross-border recognition and enforcement 
of judgments in the European Union under the Brussels Convention/Regulations 
(EU-Regulation 44/2001 and EU-Regulation 1215/2012). While the Convention 
has been displaced by the Regulation, most of the changes have clarified rather 
than modified the recognition and enforcement provisions. The same holds true 
regarding the relation between the EU-Regulation 44/2001 and EU-Regulation 
1215/2012. Therefore, existing European Court of Justice case law interpreting 
the Convention and EU-Regulation 44/2001 continues to serve as an important 
guidepost for deciding future recognition and enforcement disputes which will 
arise under EU-Regulation 1215/2012.   
 The latter Regulation leaves no doubt about the drafters’ intent to establish a 
simple and effective procedure designed to facilitate the “free movement” of 
judgments throughout the European Union. Article 2(a) provides a broad defini-
tion of what constitutes a judgment, “including a decree, order, decision or writ 
of execution, as well as a decision on the determination of costs or expenses by 
an officer of the court.”  
 According to Regulation 1215/2012 Article 36, “[a] judgment given in a 
Member State shall be recognised in the other Member States without any special 
procedure being required.” […]. However, Article 38(a) permits a court in which 
recognition is sought to stay the proceedings if the judgement is being challenged 
in the original forum. Article 45 spells out the ground for denying judgment 
recognitions (see also Appendix D): 

Article 45. 
1. On the application of any interested party, the recognition of a judgment
shall be refused:
(a) if such recognition is manifestly contrary to public policy (ordre pub-
lic) in the Member State addressed;
(b) where the judgment was given in default of appearance, if the defend-
ant was not served with the document which instituted the proceedings or
with an equivalent document in sufficient time and in such a way as to
enable him to arrange for his defence, unless the defendant failed to com-
mence proceedings to challenge the judgment when it was possible for him
to do so;
(c) if the judgment is irreconcilable with a judgment given between the
same parties in the Member State addressed;
(d) if the judgment is irreconcilable with an earlier judgment given in an-
other Member State or in a third State involving the same cause of action

199

dimakopelev
Bleistift



738 CHAPTER 8:  RECOGNITION AND ENFORCEMENT OF JUDGMENTS-  
 

and between the same parties, provided that the earlier judgment fulfils the 
conditions necessary for its recognition in the Member State addressed; or 
(e) if the judgment conflicts with:

(i) Sections 3, 4 or 5 of Chapter II where the policyholder, the insured,
a beneficiary of the insurance contract, the injured party, the consumer
or the employee was the defendant; or
(ii) Section 6 of Chapter II.

2. In its examination of the grounds of jurisdiction referred to in point (e)
of paragraph 1, the court to which the application was submitted shall be
bound by the findings of fact on which the court of origin based its juris-
diction.
3. Without prejudice to point (e) of paragraph 1, the jurisdiction of the
court of origin may not be reviewed. The test of public policy referred to
in point (a) of paragraph 1 may not be applied to the rules relating to juris-
diction.
4. The application for refusal of recognition shall be made in accordance
with the procedures provided for in Subsection 2 and, where appropriate,
Section 4.

 Finally, Article 52 prohibits the relitigation of the merits of the foreign judg-
ment: “Under no circumstances may a judgment given in a Member State be re-
viewed as to its substance in the Member State addressed.” Under EU-Regulation 
1215/2012, the actual enforcement of the judgment in another Member State no 
longer requires a second step.  It abolishes the so-called exequatur procedure, a 
separate declaration of enforceability upon application of an interested party that 
the predecessor, EU-Regulation 44/2001, still provided for.   This exequatur pro-
cedure had been perceived by many observers as an unnecessary time-consuming 
and costly additional procedural layer. Thus, by abolishing it, EU-Regulation 
1215/2012 further facilitates and expedites the enforcement of foreign judgments 
within the European Union. However, even under the revised rules, the judgment 
debtor is still entitled to raise certain procedural public policy objections to pre-
vent the enforcement of the foreign judgment in extreme cases.   
 The following excerpt from the European Court of Justice decision in 
Krombach v. Bamberski, which was rendered on the basis of the almost identical 
Brussels Convention rules, illustrates the operation of the EU-Regulation 
1215/2012 rules which are currently in effect: 
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Krombach v. Bamberski 
Court of Justice of the European Communities, 2000. 
Case C-7/98, 2000 E.C.R. I-01935. 
 
The dispute in the main proceedings 
 * * *  
 12. Mr [Dieter] Krombach was the subject of a preliminary investigation in 
Germany following the death in Germany of a 14-year-old girl of French nation-
ality. That preliminary investigation was subsequently discontinued. 
 13.  In response to a complaint by Mr. [Andre] Bamberski, the father of the 
young girl, a preliminary investigation was opened in France, the French courts 
declaring that they had jurisdiction by virtue of the fact that the victim was a 
French national. At the conclusion of that investigation, Mr Krombach was, by 
judgment of the Chambre d’Accusation (Chamber of Indictments) of the Cour 
d’Appel de Paris (Paris Court of Appeal), committed for trial before the Cour 
d’Assises de Paris. 
 14.  That judgment and notice of the introduction of a civil claim by the vic-
tim’s father were served on Mr. Krombach. Although Mr. Krombach was ordered 
to appear in person, he did not attend the hearing. The Cour d’Assises de Paris 
thereupon applied the contempt procedure governed by Article 627 et seq. of the 
French Code of Criminal Procedure. Pursuant to Article 630 of that Code, under 
which no defence counsel may appear on behalf of the person in contempt, the 
Cour d’Assises reached its decision without hearing the defence counsel in-
structed by Mr. Krombach. 
 15.  By judgment of 9 March 1995 the Cour d’Assises imposed on Mr. 
Krombach a custodial sentence of 15 years after finding him guilty of violence 
resulting in involuntary manslaughter. By judgment of 13 March 1995, the Cour 
d’Assises, ruling on the civil claim, ordered Mr. Krombach, again as being in 
contempt, to pay compensation to Mr. Bamberski in the amount of FRF 350 000. 
 16.  On application by Mr. Bamberski, the President of a civil chamber of the 
Landgericht (Regional Court) Kempten (Germany), which had jurisdiction ra-
tione loci, declared the judgment of 13 March 1995 to be enforceable in Germany. 
Following dismissal by the Oberlandesgericht (Higher Regional Court) of the ap-
peal which he had lodged against that decision, Mr. Krombach brought an appeal 
on a point of law (Rechtsbeschwerde) before the Bundesgerichtshof in which he 
submitted that he had been unable effectively to defend himself against the judg-
ment given against him by the French court. 
 17.  Those are the circumstances in which the Bundesgerichtshof decided to 
stay proceedings and to refer the following questions to the Court for a prelimi-
nary ruling: 

1. May the provisions on jurisdiction form part of public policy within 
the meaning of Article 27, point 1, of the Brussels Convention [Art. 
45(1)(a) of Regulation 1215/2012]  where the State of origin has based 
its jurisdiction as against a person domiciled in another Contracting State 
* * * solely on the nationality of the injured party * * * ? 
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     If Question 1 is answered in the negative: 

2. May the court of the State in which enforcement is sought * * * take
into account under public policy within the meaning of Article 27, point
1 of the Brussels Convention  [Art. 45(1)(a) of Regulation 1215/2012]that
the criminal court of the State of origin did not allow the debtor to be
defended by a lawyer in a civil-law procedure for damages instituted
within the criminal proceedings (Article II of the Protocol of 27 Septem-
ber 1968 on the interpretation of the Brussels Convention) because he, a
resident of another Contracting State, was charged with an intentional of-
fence and did not appear in person?  * * *

The first question 
29. By this question, the national court is essentially asking whether, regard

being had to the public-policy clause contained in Article 27, point 1 of the Con-
vention  [Art. 45(1)(a) of Regulation 1215/2012], the court of the State in which 
enforcement is sought can, with respect to a defendant domiciled in that State, 
take into account the fact that the court of the State of origin based its jurisdiction 
on the nationality of the victim of an offence. * * *  

31. Under the system of the Convention, with the exception of certain cases
exhaustively listed in the first paragraph of Article 28 [Art. 45(1)(e), point 1 of 
Regulation 1215/2012], none of which corresponds to the facts of the case in the 
main proceedings, the court before which enforcement is sought cannot review 
the jurisdiction of the court of the State of origin. This fundamental principle, 
which is set out in the first phrase of the third paragraph of Article 28 of the Con-
vention [Art. 45(3) of Regulation 1215/2012], is reinforced by the specific state-
ment, in the second phrase of the same paragraph, that ‘the test of public policy 
referred to in point 1 of Article 27 [Art. 45(1)(a) of Regulation 1215/2012] may 
not be applied to the rules relating to jurisdiction.’ 

32. It follows that the public policy of the State in which enforcement is
sought cannot be raised as a bar to recognition or enforcement of a judgment given 
in another Contracting State solely on the ground that the court of origin failed to 
comply with the rules of the Convention which relate to jurisdiction. 

33. Having regard to the generality of the wording of the third paragraph of
Article 28 of the Convention [Art. 45(3) of Regulation 1215/2012], that statement 
of the law must be regarded as being, in principle, applicable even where the court 
of the State of origin wrongly founded its jurisdiction, in regard to a defendant 
domiciled in the territory of the State in which enforcement is sought, on a rule 
which has recourse to a criterion of nationality. 

34. The answer to the first question must therefore be that the court of the
State in which enforcement is sought cannot, with respect to a defendant domi-
ciled in that State, take account, for the purposes of the public-policy clause in 
Article 27, point 1, of the Convention [Art. 45(1)(a) of Regulation 1215/2012], of 
the fact, without more, that the court of the State of origin based its jurisdiction 
on the nationality of the victim of an offence. 
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The second question 
35. By this question, the national court is essentially asking whether, in re-

lation to the public-policy clause in Article 27, point 1 of the Convention [Art. 
45(1)(a) of Regulation 1215/2012], the court of the State in which enforcement is 
sought can, with respect to a defendant domiciled in its territory and charged with 
an intentional offence, take into account the fact that the court of the State of 
origin refused to allow that defendant to have his defence presented unless he 
appeared in person. 

36. By disallowing any review of a foreign judgment as to its substance, Ar-
ticle 29 [Art. 52 of Regulation 1215/2012] * * * prohibits the court of the State in 
which enforcement is sought from refusing to recognise or enforce that judgment 
solely on the ground that there is a discrepancy between the legal rule applied by 
the court of the State of origin and that which would have been applied by the 
court of the State in which enforcement is sought had it been seised of the dispute. 
Similarly, the court of the State in which enforcement is sought cannot review the 
accuracy of the findings of law or fact made by the court of the State of origin. 

37. Recourse to the public-policy clause in Article 27, point 1 of the Con-
vention [Art. 45(1)(a) of Regulation 1215/2012], can be envisaged only where 
recognition or enforcement of the judgment delivered in another Contracting State 
would be at variance to an unacceptable degree with the legal order of the State 
in which enforcement is sought inasmuch as it infringes a fundamental principle. 
In order for the prohibition of any review of the foreign judgment as to its sub-
stance to be observed, the infringement would have to constitute a manifest 
breach of a rule of law regarded as essential in the legal order of the State in which 
enforcement is sought or of a right recognised as being fundamental within that 
legal order. 

38. With regard to the right to be defended, to which the question submitted
to the Court refers, this occupies a prominent position in the organisation and 
conduct of a fair trial and is one of the fundamental rights deriving from the con-
stitutional traditions common to the Member States. 

39. More specifically still, the European Court of Human Rights has on sev-
eral occasions ruled in cases relating to criminal proceedings that, although not 
absolute, the right of every person charged with an offence to be effectively de-
fended by a lawyer, if need be one appointed by the court, is one of the funda-
mental elements in a fair trial and an accused person does not forfeit entitlement 
to such a right simply because he is not present at the hearing [citing case law of 
the European Court of Human Rights]. 

40. It follows from that case-law that a national court of a Contracting State
is entitled to hold that a refusal to hear the defence of an accused person who is 
not present at the hearing constitutes a manifest breach of a fundamental right. * 
* * 

43. The Court has also held that, even though the Convention is intended to
secure the simplification of formalities governing the reciprocal recognition and 
enforcement of judgments of courts or tribunals, it is not permissible to achieve 
that aim by undermining the right to a fair hearing. 
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44. [Therefore] recourse to the public-policy clause must be regarded as be-
ing possible in exceptional cases where the guarantees laid down in the legislation 
of the State of origin and in the Convention itself have been insufficient to protect 
the defendant from a manifest breach of his right to defend himself before the 
court of origin, as recognised by the ECHR. * * *  

45. The answer to the second question must therefore be that the court of the
State in which enforcement is sought can, with respect to a defendant domiciled 
in that State and prosecuted for an intentional offence, take account, in relation to 
the public-policy clause in Article 27, point 1 of the Convention [Art. 45(1)(a) of 
Regulation 1215/2012], of the fact that the court of the State of origin refused to 
allow that person to have his defence presented unless he appeared in person.  
* * *

NOTES AND QUESTIONS FOR DISCUSSION
1. According to Article 2(1) of the Convention (and the Regulation, which sub-
stitutes “Member State” for” Contracting State”), “persons domiciled in a Con-
tracting State shall, whatever their nationality, be sued in the courts of that State.”
Mr. Krombach was domiciled in Germany. There are special jurisdictional rules
which permit deviation from this principle. Article 5 of the Convention (and the
Regulation) provides:

A person domiciled in a Contracting State may, in another Contracting 
State, be sued: 
. . . 
4. As regards a civil claim for damages or restitution which is based on
an act giving rise to criminal proceedings, in the court seised of those
proceedings, to the extent that that court has jurisdiction under its own
law to entertain civil proceedings[.]

However, Article 3 prohibits plaintiffs from relying on certain exorbitant juris-
dictional rules. They include Articles 14 and 15 of the French Civil Code that 
premise jurisdiction on the parties’ nationality. See Chapter I, Section G. 
 If the French courts, by exercising jurisdiction on the basis of the victim´s 
nationality, violated the Convention, why was such error in itself not a ground for 
denying the recognition of the judgment? The Court, finding no obstacle to recog-
nition in this respect, focused on the language of Article 28 of the Convention 
(Art. 35 of the Regulation). Reread the text of that Article. Was it a wise decision 
by the drafters of the Convention to prohibit courts from reviewing the jurisdic-
tion of the original court?  By contrast, American courts called upon to enforce 
foreign judgments typically examine such jurisdictional questions. See Section C, 
above.  Can you see an argument why either approach may be justified?  
2. With a view towards facilitating the free movement of judgments to the great-
est extent possible, the ECJ has consistently interpreted the public policy reserva-
tion in Article 27(1) of the Convention as a solution of last resort (see, e.g., Case
C-145/86, Hoffmann v. Krieg, 1988 E.C.R. 645, paragraph 21; and Case C-78/95,
Hendrikman and Feyen v. Magenta Druck & Verlag, 1996 E.C.R. I-4943, para-
graph 23). Judgments premised on rules that merely differ from those applied in
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the enforcement state do not justify refusal of recognition. Instead, as formulated 
in paragraph 37 of the Krombach decision, recognition or enforcement cannot be 
refused unless it entailed a “manifest breach of a rule of law regarded as essential 
in the legal order of the State in which enforcement is sought or of a right recog-
nised as being fundamental within that legal order.”  Note that the new body of 
law governing judgment recognition, the Brussels Regulation, embodies the 
Court’s strict interpretation of public policy. While Article 27(1) of the Conven-
tion simply stated that a judgment must not be recognized if such recognition is 
contrary to the public policy of the enforcing Member State, the pertinent provi-
sion in Art. 45(1)(a) of Regulation 1215/2012), requires that the infringement 
“manifestly” violate the public policy of the Member State. 
 Despite the self-imposed high threshold, the Court invoked the public policy 
clause against the French decision in Krombach. It did so by drawing on its “fun-
damental rights” jurisprudence which, among other things, is informed by the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Free-
doms (ECHR). 
 Although the European Union is not yet a party to the European Convention 
for the Protection of Human Rights and Fundamental Freedoms, Article 6(2) of 
the Treaty on European Union calls for such accession.  Furthermore, Article 6(3) 
acknowledges the relevance of that Convention by providing that “[f]undamental 
rights, as guaranteed by the . . . Convention . . . and as they result from the con-
stitutional traditions common to the Member States, shall constitute general prin-
ciples of the Union’s law.” Even prior to the enactment of this provision, the Court 
has cited fundamental rights in a variety of cases. In this respect, it has repeatedly 
relied on the European Convention and constitutional traditions of the Member 
States. For example, in a case involving an administrative decision not to renew 
a contract of a female police officer in Northern Ireland for reasons of public 
safety, the Court invoked Articles 6 and 13 of the European Convention to hold 
that judicial review of such decisions must be available; see Case C-222/84, John-
ston v. Chief Constable of the Royal Ulster Constabulary, 1986 E.C.R. 1651. How 
would an American Court resolve the public policy question in Krombach?  
3.  In the fall of 2009, Andre Bamberski arranged for the kidnapping of Dieter 
Krombach in Germany so that he could be tried in France for murdering his 
daughter.  Krombach fought to have the case dismissed arguing that the German 
authorities’ decision to drop the case for lack of evidence was conclusive in this 
matter and did not allow for a retrial in France.  Krombach also argued that a 
retrial should be rejected as it would be the consequence of a crime committed 
through his illegal abduction.  In 2011, however, a French court decided that Mr. 
Krombach must stand trial for the 1982 death of Mr. Bamberski’s daughter.  
 

________________________ 
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Appendix I: 

Regulation (EU) 1215/2012 of the 
European Parliament and of the 

Council of 12 December 2012 on 
Jurisdiction and the Recognition and 

Enforcement of Judgments in Civil and 
Commercial Matters 

(Brussels I Regulation) 
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I

(Legislative acts)

REGULATIONS

REGULATION (EU) No 1215/2012 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 12 December 2012 

on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 

(recast) 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE 
EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Article 67(4) and points (a), (c) and (e) 
of Article 81(2) thereof, 

Having regard to the proposal from the European Commission, 

After transmission of the draft legislative act to the national 
parliaments, 

Having regard to the opinion of the European Economic and 
Social Committee ( 1 ), 

Acting in accordance with the ordinary legislative procedure ( 2 ), 

Whereas: 

(1) On 21 April 2009, the Commission adopted a report on 
the application of Council Regulation (EC) No 44/2001 
of 22 December 2000 on jurisdiction and the recog­
nition and enforcement of judgments in civil and 
commercial matters ( 3 ). The report concluded that, in 
general, the operation of that Regulation is satisfactory, 
but that it is desirable to improve the application of 
certain of its provisions, to further facilitate the free 
circulation of judgments and to further enhance access 

to justice. Since a number of amendments are to be 
made to that Regulation it should, in the interests of 
clarity, be recast. 

(2) At its meeting in Brussels on 10 and 11 December 2009, 
the European Council adopted a new multiannual 
programme entitled ‘The Stockholm Programme – an 
open and secure Europe serving and protecting 
citizens’ ( 4 ). In the Stockholm Programme the European 
Council considered that the process of abolishing all 
intermediate measures (the exequatur) should be 
continued during the period covered by that Programme. 
At the same time the abolition of the exequatur should 
also be accompanied by a series of safeguards.

(3) The Union has set itself the objective of maintaining and 
developing an area of freedom, security and justice, inter 
alia, by facilitating access to justice, in particular through 
the principle of mutual recognition of judicial and extra- 
judicial decisions in civil matters. For the gradual estab­
lishment of such an area, the Union is to adopt measures 
relating to judicial cooperation in civil matters having 
cross-border implications, particularly when necessary 
for the proper functioning of the internal market.

(4) Certain differences between national rules governing 
jurisdiction and recognition of judgments hamper the 
sound operation of the internal market. Provisions to 
unify the rules of conflict of jurisdiction in civil and 
commercial matters, and to ensure rapid and simple 
recognition and enforcement of judgments given in a 
Member State, are essential.

(5) Such provisions fall within the area of judicial 
cooperation in civil matters within the meaning of 
Article 81 of the Treaty on the Functioning of the 
European Union (TFEU).

EN 20.12.2012 Official Journal of the European Union L 351/1 

( 1 ) OJ C 218, 23.7.2011, p. 78. 
( 2) Position of the European Parliament of 20 November 2012 (not yet 

published in the Official Journal) and decision of the Council of 
6 December 2012. 

( 3 ) OJ L 12, 16.1.2001, p. 1. ( 4 ) OJ C 115, 4.5.2010, p. 1.
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(6) In order to attain the objective of free circulation of 
judgments in civil and commercial matters, it is 
necessary and appropriate that the rules governing juris­
diction and the recognition and enforcement of 
judgments be governed by a legal instrument of the 
Union which is binding and directly applicable. 

(7) On 27 September 1968, the then Member States of the 
European Communities, acting under Article 220, fourth 
indent, of the Treaty establishing the European Economic 
Community, concluded the Brussels Convention on Juris­
diction and the Enforcement of Judgments in Civil and 
Commercial Matters, subsequently amended by 
conventions on the accession to that Convention of 
new Member States ( 1 ) (‘the 1968 Brussels Convention’). 
On 16 September 1988, the then Member States of the 
European Communities and certain EFTA States 
concluded the Lugano Convention on Jurisdiction and 
the Enforcement of Judgments in Civil and Commercial 
Matters ( 2 ) (‘the 1988 Lugano Convention’), which is a 
parallel convention to the 1968 Brussels Convention. 
The 1988 Lugano Convention became applicable to 
Poland on 1 February 2000. 

(8) On 22 December 2000, the Council adopted Regulation 
(EC) No 44/2001, which replaces the 1968 Brussels 
Convention with regard to the territories of the 
Member States covered by the TFEU, as between the 
Member States except Denmark. By Council Decision 
2006/325/EC ( 3 ), the Community concluded an 
agreement with Denmark ensuring the application of 
the provisions of Regulation (EC) No 44/2001 in 
Denmark. The 1988 Lugano Convention was revised 
by the Convention on Jurisdiction and the Recognition 
and Enforcement of Judgments in Civil and Commercial 
Matters ( 4 ), signed at Lugano on 30 October 2007 by the 
Community, Denmark, Iceland, Norway and Switzerland 
(‘the 2007 Lugano Convention’). 

(9) The 1968 Brussels Convention continues to apply to the 
territories of the Member States which fall within the 
territorial scope of that Convention and which are 
excluded from this Regulation pursuant to Article 355 
of the TFEU. 

(10) The scope of this Regulation should cover all the main 
civil and commercial matters apart from certain well- 
defined matters, in particular maintenance obligations, 
which should be excluded from the scope of this Regu­
lation following the adoption of Council Regulation (EC) 

No 4/2009 of 18 December 2008 on jurisdiction, 
applicable law, recognition and enforcement of 
decisions and cooperation in matters relating to main­
tenance obligations ( 5 ). 

(11) For the purposes of this Regulation, courts or tribunals of 
the Member States should include courts or tribunals 
common to several Member States, such as the Benelux 
Court of Justice when it exercises jurisdiction on matters 
falling within the scope of this Regulation. Therefore, 
judgments given by such courts should be recognised 
and enforced in accordance with this Regulation. 

(12) This Regulation should not apply to arbitration. Nothing 
in this Regulation should prevent the courts of a Member 
State, when seised of an action in a matter in respect of 
which the parties have entered into an arbitration 
agreement, from referring the parties to arbitration, 
from staying or dismissing the proceedings, or from 
examining whether the arbitration agreement is null 
and void, inoperative or incapable of being performed, 
in accordance with their national law. 

A ruling given by a court of a Member State as to 
whether or not an arbitration agreement is null and 
void, inoperative or incapable of being performed 
should not be subject to the rules of recognition and 
enforcement laid down in this Regulation, regardless of 
whether the court decided on this as a principal issue or 
as an incidental question. 

On the other hand, where a court of a Member State, 
exercising jurisdiction under this Regulation or under 
national law, has determined that an arbitration 
agreement is null and void, inoperative or incapable of 
being performed, this should not preclude that court’s 
judgment on the substance of the matter from being 
recognised or, as the case may be, enforced in accordance 
with this Regulation. This should be without prejudice to 
the competence of the courts of the Member States to 
decide on the recognition and enforcement of arbitral 
awards in accordance with the Convention on the Recog­
nition and Enforcement of Foreign Arbitral Awards, done 
at New York on 10 June 1958 (‘the 1958 New York 
Convention’), which takes precedence over this Regu­
lation. 

This Regulation should not apply to any action or 
ancillary proceedings relating to, in particular, the estab­
lishment of an arbitral tribunal, the powers of arbitrators, 
the conduct of an arbitration procedure or any other 
aspects of such a procedure, nor to any action or 
judgment concerning the annulment, review, appeal, 
recognition or enforcement of an arbitral award.

EN L 351/2 Official Journal of the European Union 20.12.2012 

( 1 ) OJ L 299, 31.12.1972, p. 32, OJ L 304, 30.10.1978, p. 1, OJ 
L 388, 31.12.1982, p. 1, OJ L 285, 3.10.1989, p. 1, OJ C 15, 
15.1.1997, p. 1. For a consolidated text, see OJ C 27, 26.1.1998, 
p. 1. 

( 2 ) OJ L 319, 25.11.1988, p. 9. 
( 3 ) OJ L 120, 5.5.2006, p. 22. 
( 4 ) OJ L 147, 10.6.2009, p. 5. ( 5 ) OJ L 7, 10.1.2009, p. 1.
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(13) There must be a connection between proceedings to 
which this Regulation applies and the territory of the 
Member States. Accordingly, common rules of juris­
diction should, in principle, apply when the defendant 
is domiciled in a Member State. 

(14) A defendant not domiciled in a Member State should in 
general be subject to the national rules of jurisdiction 
applicable in the territory of the Member State of the 
court seised. 

However, in order to ensure the protection of consumers 
and employees, to safeguard the jurisdiction of the courts 
of the Member States in situations where they have 
exclusive jurisdiction and to respect the autonomy of 
the parties, certain rules of jurisdiction in this Regulation 
should apply regardless of the defendant’s domicile. 

(15) The rules of jurisdiction should be highly predictable and 
founded on the principle that jurisdiction is generally 
based on the defendant’s domicile. Jurisdiction should 
always be available on this ground save in a few well- 
defined situations in which the subject-matter of the 
dispute or the autonomy of the parties warrants a 
different connecting factor. The domicile of a legal 
person must be defined autonomously so as to make 
the common rules more transparent and avoid conflicts 
of jurisdiction. 

(16) In addition to the defendant’s domicile, there should be 
alternative grounds of jurisdiction based on a close 
connection between the court and the action or in 
order to facilitate the sound administration of justice. 
The existence of a close connection should ensure legal 
certainty and avoid the possibility of the defendant being 
sued in a court of a Member State which he could not 
reasonably have foreseen. This is important, particularly 
in disputes concerning non-contractual obligations 
arising out of violations of privacy and rights relating 
to personality, including defamation. 

(17) The owner of a cultural object as defined in Article 1(1) 
of Council Directive 93/7/EEC of 15 March 1993 on the 
return of cultural objects unlawfully removed from the 
territory of a Member State ( 1 ) should be able under this 
Regulation to initiate proceedings as regards a civil claim 
for the recovery, based on ownership, of such a cultural 
object in the courts for the place where the cultural 
object is situated at the time the court is seised. Such 
proceedings should be without prejudice to proceedings 
initiated under Directive 93/7/EEC. 

(18) In relation to insurance, consumer and employment 
contracts, the weaker party should be protected by 
rules of jurisdiction more favourable to his interests 
than the general rules. 

(19) The autonomy of the parties to a contract, other than an 
insurance, consumer or employment contract, where 
only limited autonomy to determine the courts having 
jurisdiction is allowed, should be respected subject to the 
exclusive grounds of jurisdiction laid down in this Regu­
lation. 

(20) Where a question arises as to whether a choice-of-court 
agreement in favour of a court or the courts of a 
Member State is null and void as to its substantive 
validity, that question should be decided in accordance 
with the law of the Member State of the court or courts 
designated in the agreement, including the conflict-of- 
laws rules of that Member State. 

(21) In the interests of the harmonious administration of 
justice it is necessary to minimise the possibility of 
concurrent proceedings and to ensure that irreconcilable 
judgments will not be given in different Member States. 
There should be a clear and effective mechanism for 
resolving cases of lis pendens and related actions, and 
for obviating problems flowing from national differences 
as to the determination of the time when a case is 
regarded as pending. For the purposes of this Regulation, 
that time should be defined autonomously. 

(22) However, in order to enhance the effectiveness of 
exclusive choice-of-court agreements and to avoid 
abusive litigation tactics, it is necessary to provide for 
an exception to the general lis pendens rule in order to 
deal satisfactorily with a particular situation in which 
concurrent proceedings may arise. This is the situation 
where a court not designated in an exclusive choice-of- 
court agreement has been seised of proceedings and the 
designated court is seised subsequently of proceedings 
involving the same cause of action and between the 
same parties. In such a case, the court first seised 
should be required to stay its proceedings as soon as 
the designated court has been seised and until such 
time as the latter court declares that it has no jurisdiction 
under the exclusive choice-of-court agreement. This is to 
ensure that, in such a situation, the designated court has 
priority to decide on the validity of the agreement and 
on the extent to which the agreement applies to the 
dispute pending before it. The designated court should 
be able to proceed irrespective of whether the non- 
designated court has already decided on the stay of 
proceedings.
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This exception should not cover situations where the 
parties have entered into conflicting exclusive choice-of- 
court agreements or where a court designated in an 
exclusive choice-of-court agreement has been seised 
first. In such cases, the general lis pendens rule of this 
Regulation should apply. 

(23) This Regulation should provide for a flexible mechanism 
allowing the courts of the Member States to take into 
account proceedings pending before the courts of third 
States, considering in particular whether a judgment of a 
third State will be capable of recognition and 
enforcement in the Member State concerned under the 
law of that Member State and the proper administration 
of justice. 

(24) When taking into account the proper administration of 
justice, the court of the Member State concerned should 
assess all the circumstances of the case before it. Such 
circumstances may include connections between the facts 
of the case and the parties and the third State concerned, 
the stage to which the proceedings in the third State have 
progressed by the time proceedings are initiated in the 
court of the Member State and whether or not the court 
of the third State can be expected to give a judgment 
within a reasonable time. 

That assessment may also include consideration of the 
question whether the court of the third State has 
exclusive jurisdiction in the particular case in circum­
stances where a court of a Member State would have 
exclusive jurisdiction. 

(25) The notion of provisional, including protective, measures 
should include, for example, protective orders aimed at 
obtaining information or preserving evidence as referred 
to in Articles 6 and 7 of Directive 2004/48/EC of the 
European Parliament and of the Council of 29 April 
2004 on the enforcement of intellectual property 
rights ( 1 ). It should not include measures which are not 
of a protective nature, such as measures ordering the 
hearing of a witness. This should be without prejudice 
to the application of Council Regulation (EC) 
No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking 
of evidence in civil or commercial matters ( 2 ). 

(26) Mutual trust in the administration of justice in the Union 
justifies the principle that judgments given in a Member 
State should be recognised in all Member States without 

the need for any special procedure. In addition, the aim 
of making cross-border litigation less time-consuming 
and costly justifies the abolition of the declaration of 
enforceability prior to enforcement in the Member 
State addressed. As a result, a judgment given by the 
courts of a Member State should be treated as if it had 
been given in the Member State addressed. 

(27) For the purposes of the free circulation of judgments, a 
judgment given in a Member State should be recognised 
and enforced in another Member State even if it is given 
against a person not domiciled in a Member State. 

(28) Where a judgment contains a measure or order which is 
not known in the law of the Member State addressed, 
that measure or order, including any right indicated 
therein, should, to the extent possible, be adapted to 
one which, under the law of that Member State, has 
equivalent effects attached to it and pursues similar 
aims. How, and by whom, the adaptation is to be 
carried out should be determined by each Member State. 

(29) The direct enforcement in the Member State addressed of 
a judgment given in another Member State without a 
declaration of enforceability should not jeopardise 
respect for the rights of the defence. Therefore, the 
person against whom enforcement is sought should be 
able to apply for refusal of the recognition or 
enforcement of a judgment if he considers one of the 
grounds for refusal of recognition to be present. This 
should include the ground that he had not had the 
opportunity to arrange for his defence where the 
judgment was given in default of appearance in a civil 
action linked to criminal proceedings. It should also 
include the grounds which could be invoked on the 
basis of an agreement between the Member State 
addressed and a third State concluded pursuant to 
Article 59 of the 1968 Brussels Convention. 

(30) A party challenging the enforcement of a judgment given 
in another Member State should, to the extent possible 
and in accordance with the legal system of the Member 
State addressed, be able to invoke, in the same procedure, 
in addition to the grounds for refusal provided for in this 
Regulation, the grounds for refusal available under 
national law and within the time-limits laid down in 
that law. 

The recognition of a judgment should, however, be 
refused only if one or more of the grounds for refusal 
provided for in this Regulation are present.
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(31) Pending a challenge to the enforcement of a judgment, it 
should be possible for the courts in the Member State 
addressed, during the entire proceedings relating to such 
a challenge, including any appeal, to allow the 
enforcement to proceed subject to a limitation of the 
enforcement or to the provision of security.

(32) In order to inform the person against whom enforcement 
is sought of the enforcement of a judgment given in 
another Member State, the certificate established under 
this Regulation, if necessary accompanied by the 
judgment, should be served on that person in reasonable 
time before the first enforcement measure. In this 
context, the first enforcement measure should mean the 
first enforcement measure after such service.

(33) Where provisional, including protective, measures are 
ordered by a court having jurisdiction as to the 
substance of the matter, their free circulation should be 
ensured under this Regulation. However, provisional, 
including protective, measures which were ordered by 
such a court without the defendant being summoned 
to appear should not be recognised and enforced under 
this Regulation unless the judgment containing the 
measure is served on the defendant prior to enforcement. 
This should not preclude the recognition and 
enforcement of such measures under national law. 
Where provisional, including protective, measures are 
ordered by a court of a Member State not having juris­
diction as to the substance of the matter, the effect of 
such measures should be confined, under this Regulation, 
to the territory of that Member State.

(34) Continuity between the 1968 Brussels Convention, Regu­
lation (EC) No 44/2001 and this Regulation should be 
ensured, and transitional provisions should be laid down 
to that end. The same need for continuity applies as 
regards the interpretation by the Court of Justice of the 
European Union of the 1968 Brussels Convention and of 
the Regulations replacing it.

(35) Respect for international commitments entered into by 
the Member States means that this Regulation should not 
affect conventions relating to specific matters to which 
the Member States are parties.

(36) Without prejudice to the obligations of the Member 
States under the Treaties, this Regulation should not 
affect the application of bilateral conventions and 
agreements between a third State and a Member State 
concluded before the date of entry into force of Regu­
lation (EC) No 44/2001 which concern matters governed 
by this Regulation.

(37) In order to ensure that the certificates to be used in 
connection with the recognition or enforcement of judg­
ments, authentic instruments and court settlements under 
this Regulation are kept up-to-date, the power to adopt 
acts in accordance with Article 290 of the TFEU should 
be delegated to the Commission in respect of 
amendments to Annexes I and II to this Regulation. It 
is of particular importance that the Commission carry 
out appropriate consultations during its preparatory 
work, including at expert level. The Commission, when 
preparing and drawing up delegated acts, should ensure a 
simultaneous, timely and appropriate transmission of 
relevant documents to the European Parliament and to 
the Council.

(38) This Regulation respects fundamental rights and observes 
the principles recognised in the Charter of Fundamental 
Rights of the European Union, in particular the right to 
an effective remedy and to a fair trial guaranteed in 
Article 47 of the Charter.

(39) Since the objective of this Regulation cannot be suffi­
ciently achieved by the Member States and can be 
better achieved at Union level, the Union may adopt 
measures in accordance with the principle of subsidiarity 
as set out in Article 5 of the Treaty on European Union 
(TEU). In accordance with the principle of propor­
tionality, as set out in that Article, this Regulation does 
not go beyond what is necessary in order to achieve that 
objective.

(40) The United Kingdom and Ireland, in accordance with 
Article 3 of the Protocol on the position of the United 
Kingdom and Ireland, annexed to the TEU and to the 
then Treaty establishing the European Community, took 
part in the adoption and application of Regulation (EC) 
No 44/2001. In accordance with Article 3 of Protocol 
No 21 on the position of the United Kingdom and 
Ireland in respect of the area of freedom, security and 
justice, annexed to the TEU and to the TFEU, the United 
Kingdom and Ireland have notified their wish to take part 
in the adoption and application of this Regulation.

(41) In accordance with Articles 1 and 2 of Protocol No 22 
on the position of Denmark annexed to the TEU and to 
the TFEU, Denmark is not taking part in the adoption of 
this Regulation and is not bound by it or subject to its 
application, without prejudice to the possibility for 
Denmark of applying the amendments to Regulation 
(EC) No 44/2001 pursuant to Article 3 of the 
Agreement of 19 October 2005 between the European 
Community and the Kingdom of Denmark on juris­
diction and the recognition and enforcement of 
judgments in civil and commercial matters ( 1 ),
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HAVE ADOPTED THIS REGULATION: 

CHAPTER I 

SCOPE AND DEFINITIONS 

Article 1 

1. This Regulation shall apply in civil and commercial 
matters whatever the nature of the court or tribunal. It shall 
not extend, in particular, to revenue, customs or administrative 
matters or to the liability of the State for acts and omissions in 
the exercise of State authority (acta iure imperii).

2. This Regulation shall not apply to:

(a) the status or legal capacity of natural persons, rights in 
property arising out of a matrimonial relationship or out 
of a relationship deemed by the law applicable to such 
relationship to have comparable effects to marriage; 

(b) bankruptcy, proceedings relating to the winding-up of 
insolvent companies or other legal persons, judicial arrange­
ments, compositions and analogous proceedings; 

(c) social security;

(d) arbitration;

(e) maintenance obligations arising from a family relationship, 
parentage, marriage or affinity; 

(f) wills and succession, including maintenance obligations 
arising by reason of death. 

Article 2 

For the purposes of this Regulation: 

(a) ‘judgment’ means any judgment given by a court or tribunal 
of a Member State, whatever the judgment may be called, 
including a decree, order, decision or writ of execution, as 
well as a decision on the determination of costs or expenses 
by an officer of the court. 

For the purposes of Chapter III, ‘judgment’ includes 
provisional, including protective, measures ordered by a 
court or tribunal which by virtue of this Regulation has 
jurisdiction as to the substance of the matter. It does not 

include a provisional, including protective, measure which is 
ordered by such a court or tribunal without the defendant 
being summoned to appear, unless the judgment containing 
the measure is served on the defendant prior to 
enforcement; 

(b) ‘court settlement’ means a settlement which has been 
approved by a court of a Member State or concluded 
before a court of a Member State in the course of 
proceedings; 

(c) ‘authentic instrument’ means a document which has been 
formally drawn up or registered as an authentic instrument 
in the Member State of origin and the authenticity of which:

(i) relates to the signature and the content of the 
instrument; and 

(ii) has been established by a public authority or other 
authority empowered for that purpose; 

(d) ‘Member State of origin’ means the Member State in which, 
as the case may be, the judgment has been given, the court 
settlement has been approved or concluded, or the authentic 
instrument has been formally drawn up or registered; 

(e) ‘Member State addressed’ means the Member State in which 
the recognition of the judgment is invoked or in which the 
enforcement of the judgment, the court settlement or the 
authentic instrument is sought; 

(f) ‘court of origin’ means the court which has given the 
judgment the recognition of which is invoked or the 
enforcement of which is sought. 

Article 3 

For the purposes of this Regulation, ‘court’ includes the 
following authorities to the extent that they have jurisdiction 
in matters falling within the scope of this Regulation: 

(a) in Hungary, in summary proceedings concerning orders to 
pay (fizetési meghagyásos eljárás), the notary (közjegyző); 

(b) in Sweden, in summary proceedings concerning orders to 
pay (betalningsföreläggande) and assistance (handräckning), 
the Enforcement Authority (Kronofogdemyndigheten).
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CHAPTER II 

JURISDICTION 

SECTION 1 

General provisions 

Article 4 

1. Subject to this Regulation, persons domiciled in a Member 
State shall, whatever their nationality, be sued in the courts of 
that Member State. 

2. Persons who are not nationals of the Member State in 
which they are domiciled shall be governed by the rules of 
jurisdiction applicable to nationals of that Member State. 

Article 5 

1. Persons domiciled in a Member State may be sued in the 
courts of another Member State only by virtue of the rules set 
out in Sections 2 to 7 of this Chapter. 

2. In particular, the rules of national jurisdiction of which 
the Member States are to notify the Commission pursuant to 
point (a) of Article 76(1) shall not be applicable as against the 
persons referred to in paragraph 1. 

Article 6 

1. If the defendant is not domiciled in a Member State, the 
jurisdiction of the courts of each Member State shall, subject to 
Article 18(1), Article 21(2) and Articles 24 and 25, be 
determined by the law of that Member State. 

2. As against such a defendant, any person domiciled in a 
Member State may, whatever his nationality, avail himself in 
that Member State of the rules of jurisdiction there in force, 
and in particular those of which the Member States are to notify 
the Commission pursuant to point (a) of Article 76(1), in the 
same way as nationals of that Member State. 

SECTION 2 

Special jurisdiction 

Article 7 

A person domiciled in a Member State may be sued in another 
Member State: 

(1) (a) in matters relating to a contract, in the courts for the 
place of performance of the obligation in question; 

(b) for the purpose of this provision and unless otherwise 
agreed, the place of performance of the obligation in 
question shall be: 

— in the case of the sale of goods, the place in a 
Member State where, under the contract, the 
goods were delivered or should have been delivered, 

— in the case of the provision of services, the place in 
a Member State where, under the contract, the 
services were provided or should have been 
provided; 

(c) if point (b) does not apply then point (a) applies; 

(2) in matters relating to tort, delict or quasi-delict, in the 
courts for the place where the harmful event occurred or 
may occur; 

(3) as regards a civil claim for damages or restitution which is 
based on an act giving rise to criminal proceedings, in the 
court seised of those proceedings, to the extent that that 
court has jurisdiction under its own law to entertain civil 
proceedings; 

(4) as regards a civil claim for the recovery, based on 
ownership, of a cultural object as defined in point 1 of 
Article 1 of Directive 93/7/EEC initiated by the person 
claiming the right to recover such an object, in the courts 
for the place where the cultural object is situated at the time 
when the court is seised; 

(5) as regards a dispute arising out of the operations of a 
branch, agency or other establishment, in the courts for 
the place where the branch, agency or other establishment 
is situated; 

(6) as regards a dispute brought against a settlor, trustee or 
beneficiary of a trust created by the operation of a 
statute, or by a written instrument, or created orally and 
evidenced in writing, in the courts of the Member State in 
which the trust is domiciled; 

(7) as regards a dispute concerning the payment of remun­
eration claimed in respect of the salvage of a cargo or 
freight, in the court under the authority of which the 
cargo or freight in question: 

(a) has been arrested to secure such payment; or 

(b) could have been so arrested, but bail or other security 
has been given; 

provided that this provision shall apply only if it is claimed 
that the defendant has an interest in the cargo or freight or 
had such an interest at the time of salvage.
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Article 8 

A person domiciled in a Member State may also be sued: 

(1) where he is one of a number of defendants, in the courts 
for the place where any one of them is domiciled, provided 
the claims are so closely connected that it is expedient to 
hear and determine them together to avoid the risk of 
irreconcilable judgments resulting from separate 
proceedings; 

(2) as a third party in an action on a warranty or guarantee or 
in any other third-party proceedings, in the court seised of 
the original proceedings, unless these were instituted solely 
with the object of removing him from the jurisdiction of 
the court which would be competent in his case; 

(3) on a counter-claim arising from the same contract or facts 
on which the original claim was based, in the court in 
which the original claim is pending; 

(4) in matters relating to a contract, if the action may be 
combined with an action against the same defendant in 
matters relating to rights in rem in immovable property, 
in the court of the Member State in which the property is 
situated. 

Article 9 

Where by virtue of this Regulation a court of a Member State 
has jurisdiction in actions relating to liability from the use or 
operation of a ship, that court, or any other court substituted 
for this purpose by the internal law of that Member State, shall 
also have jurisdiction over claims for limitation of such liability. 

SECTION 3 

Jurisdiction in matters relating to insurance 

Article 10 

In matters relating to insurance, jurisdiction shall be determined 
by this Section, without prejudice to Article 6 and point 5 of 
Article 7. 

Article 11 

1. An insurer domiciled in a Member State may be sued:

(a) in the courts of the Member State in which he is domiciled;

(b) in another Member State, in the case of actions brought by 
the policyholder, the insured or a beneficiary, in the courts 
for the place where the claimant is domiciled; or 

(c) if he is a co-insurer, in the courts of a Member State in 
which proceedings are brought against the leading insurer.

2. An insurer who is not domiciled in a Member State but 
has a branch, agency or other establishment in one of the 
Member States shall, in disputes arising out of the operations 
of the branch, agency or establishment, be deemed to be 
domiciled in that Member State. 

Article 12 

In respect of liability insurance or insurance of immovable 
property, the insurer may in addition be sued in the courts 
for the place where the harmful event occurred. The same 
applies if movable and immovable property are covered by 
the same insurance policy and both are adversely affected by 
the same contingency. 

Article 13 

1. In respect of liability insurance, the insurer may also, if the 
law of the court permits it, be joined in proceedings which the 
injured party has brought against the insured. 

2. Articles 10, 11 and 12 shall apply to actions brought by 
the injured party directly against the insurer, where such direct 
actions are permitted. 

3. If the law governing such direct actions provides that the 
policyholder or the insured may be joined as a party to the 
action, the same court shall have jurisdiction over them. 

Article 14 

1. Without prejudice to Article 13(3), an insurer may bring 
proceedings only in the courts of the Member State in which 
the defendant is domiciled, irrespective of whether he is the 
policyholder, the insured or a beneficiary. 

2. The provisions of this Section shall not affect the right to 
bring a counter-claim in the court in which, in accordance with 
this Section, the original claim is pending. 

Article 15 

The provisions of this Section may be departed from only by an 
agreement: 

(1) which is entered into after the dispute has arisen;

(2) which allows the policyholder, the insured or a beneficiary 
to bring proceedings in courts other than those indicated in 
this Section; 

(3) which is concluded between a policyholder and an insurer, 
both of whom are at the time of conclusion of the contract 
domiciled or habitually resident in the same Member State, 
and which has the effect of conferring jurisdiction on the 
courts of that Member State even if the harmful event were 
to occur abroad, provided that such an agreement is not 
contrary to the law of that Member State;
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(4) which is concluded with a policyholder who is not 
domiciled in a Member State, except in so far as the 
insurance is compulsory or relates to immovable property 
in a Member State; or 

(5) which relates to a contract of insurance in so far as it covers 
one or more of the risks set out in Article 16. 

Article 16 

The following are the risks referred to in point 5 of Article 15: 

(1) any loss of or damage to:

(a) seagoing ships, installations situated offshore or on the 
high seas, or aircraft, arising from perils which relate to 
their use for commercial purposes; 

(b) goods in transit other than passengers’ baggage where 
the transit consists of or includes carriage by such ships 
or aircraft; 

(2) any liability, other than for bodily injury to passengers or 
loss of or damage to their baggage: 

(a) arising out of the use or operation of ships, installations 
or aircraft as referred to in point 1(a) in so far as, in 
respect of the latter, the law of the Member State in 
which such aircraft are registered does not prohibit 
agreements on jurisdiction regarding insurance of such 
risks; 

(b) for loss or damage caused by goods in transit as 
described in point 1(b); 

(3) any financial loss connected with the use or operation of 
ships, installations or aircraft as referred to in point 1(a), in 
particular loss of freight or charter-hire; 

(4) any risk or interest connected with any of those referred to 
in points 1 to 3; 

(5) notwithstanding points 1 to 4, all ‘large risks’ as defined in 
Directive 2009/138/EC of the European Parliament and of 
the Council of 25 November 2009 on the taking-up and 
pursuit of the business of Insurance and Reinsurance 
(Solvency II) ( 1 ).

SECTION 4 

Jurisdiction over consumer contracts 

Article 17 

1. In matters relating to a contract concluded by a person, 
the consumer, for a purpose which can be regarded as being 
outside his trade or profession, jurisdiction shall be determined 
by this Section, without prejudice to Article 6 and point 5 of 
Article 7, if: 

(a) it is a contract for the sale of goods on instalment credit 
terms; 

(b) it is a contract for a loan repayable by instalments, or for 
any other form of credit, made to finance the sale of goods; 
or 

(c) in all other cases, the contract has been concluded with a 
person who pursues commercial or professional activities in 
the Member State of the consumer’s domicile or, by any 
means, directs such activities to that Member State or to 
several States including that Member State, and the contract 
falls within the scope of such activities. 

2. Where a consumer enters into a contract with a party 
who is not domiciled in a Member State but has a branch, 
agency or other establishment in one of the Member States, 
that party shall, in disputes arising out of the operations of 
the branch, agency or establishment, be deemed to be 
domiciled in that Member State. 

3. This Section shall not apply to a contract of transport 
other than a contract which, for an inclusive price, provides 
for a combination of travel and accommodation. 

Article 18 

1. A consumer may bring proceedings against the other 
party to a contract either in the courts of the Member State 
in which that party is domiciled or, regardless of the domicile of 
the other party, in the courts for the place where the consumer 
is domiciled. 

2. Proceedings may be brought against a consumer by the 
other party to the contract only in the courts of the Member 
State in which the consumer is domiciled. 

3. This Article shall not affect the right to bring a counter- 
claim in the court in which, in accordance with this Section, the 
original claim is pending.
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Article 19 

The provisions of this Section may be departed from only by an 
agreement: 

(1) which is entered into after the dispute has arisen; 

(2) which allows the consumer to bring proceedings in courts 
other than those indicated in this Section; or 

(3) which is entered into by the consumer and the other party 
to the contract, both of whom are at the time of conclusion 
of the contract domiciled or habitually resident in the same 
Member State, and which confers jurisdiction on the courts 
of that Member State, provided that such an agreement is 
not contrary to the law of that Member State. 

SECTION 5 

Jurisdiction over individual contracts of employment 

Article 20 

1. In matters relating to individual contracts of employment, 
jurisdiction shall be determined by this Section, without 
prejudice to Article 6, point 5 of Article 7 and, in the case 
of proceedings brought against an employer, point 1 of 
Article 8. 

2. Where an employee enters into an individual contract of 
employment with an employer who is not domiciled in a 
Member State but has a branch, agency or other establishment 
in one of the Member States, the employer shall, in disputes 
arising out of the operations of the branch, agency or estab­
lishment, be deemed to be domiciled in that Member State. 

Article 21 

1. An employer domiciled in a Member State may be sued: 

(a) in the courts of the Member State in which he is domiciled; 
or 

(b) in another Member State: 

(i) in the courts for the place where or from where the 
employee habitually carries out his work or in the 
courts for the last place where he did so; or 

(ii) if the employee does not or did not habitually carry out 
his work in any one country, in the courts for the place 
where the business which engaged the employee is or 
was situated. 

2. An employer not domiciled in a Member State may be 
sued in a court of a Member State in accordance with point (b) 
of paragraph 1. 

Article 22 

1. An employer may bring proceedings only in the courts of 
the Member State in which the employee is domiciled. 

2. The provisions of this Section shall not affect the right to 
bring a counter-claim in the court in which, in accordance with 
this Section, the original claim is pending. 

Article 23 

The provisions of this Section may be departed from only by an 
agreement: 

(1) which is entered into after the dispute has arisen; or 

(2) which allows the employee to bring proceedings in courts 
other than those indicated in this Section. 

SECTION 6 

Exclusive jurisdiction 

Article 24 

The following courts of a Member State shall have exclusive 
jurisdiction, regardless of the domicile of the parties: 

(1) in proceedings which have as their object rights in rem in 
immovable property or tenancies of immovable property, 
the courts of the Member State in which the property is 
situated. 

However, in proceedings which have as their object 
tenancies of immovable property concluded for temporary 
private use for a maximum period of six consecutive 
months, the courts of the Member State in which the 
defendant is domiciled shall also have jurisdiction, 
provided that the tenant is a natural person and that the 
landlord and the tenant are domiciled in the same Member 
State; 

(2) in proceedings which have as their object the validity of the 
constitution, the nullity or the dissolution of companies or 
other legal persons or associations of natural or legal 
persons, or the validity of the decisions of their organs, 
the courts of the Member State in which the company, 
legal person or association has its seat. In order to 
determine that seat, the court shall apply its rules of 
private international law; 

(3) in proceedings which have as their object the validity of 
entries in public registers, the courts of the Member State 
in which the register is kept;
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(4) in proceedings concerned with the registration or validity of 
patents, trade marks, designs, or other similar rights 
required to be deposited or registered, irrespective of 
whether the issue is raised by way of an action or as a 
defence, the courts of the Member State in which the 
deposit or registration has been applied for, has taken 
place or is under the terms of an instrument of the 
Union or an international convention deemed to have 
taken place. 

Without prejudice to the jurisdiction of the European Patent 
Office under the Convention on the Grant of European 
Patents, signed at Munich on 5 October 1973, the courts 
of each Member State shall have exclusive jurisdiction in 
proceedings concerned with the registration or validity of 
any European patent granted for that Member State; 

(5) in proceedings concerned with the enforcement of judg­
ments, the courts of the Member State in which the 
judgment has been or is to be enforced.

SECTION 7 

Prorogation of jurisdiction 

Article 25 

1. If the parties, regardless of their domicile, have agreed that 
a court or the courts of a Member State are to have jurisdiction 
to settle any disputes which have arisen or which may arise in 
connection with a particular legal relationship, that court or 
those courts shall have jurisdiction, unless the agreement is 
null and void as to its substantive validity under the law of 
that Member State. Such jurisdiction shall be exclusive unless 
the parties have agreed otherwise. The agreement conferring 
jurisdiction shall be either: 

(a) in writing or evidenced in writing;

(b) in a form which accords with practices which the parties 
have established between themselves; or 

(c) in international trade or commerce, in a form which 
accords with a usage of which the parties are or ought to 
have been aware and which in such trade or commerce is 
widely known to, and regularly observed by, parties to 
contracts of the type involved in the particular trade or 
commerce concerned. 

2. Any communication by electronic means which provides 
a durable record of the agreement shall be equivalent to 
‘writing’. 

3. The court or courts of a Member State on which a 
trust instrument has conferred jurisdiction shall have exclusive 

jurisdiction in any proceedings brought against a settlor, trustee 
or beneficiary, if relations between those persons or their rights 
or obligations under the trust are involved. 

4. Agreements or provisions of a trust instrument conferring 
jurisdiction shall have no legal force if they are contrary to 
Articles 15, 19 or 23, or if the courts whose jurisdiction they 
purport to exclude have exclusive jurisdiction by virtue of 
Article 24. 

5. An agreement conferring jurisdiction which forms part of 
a contract shall be treated as an agreement independent of the 
other terms of the contract. 

The validity of the agreement conferring jurisdiction cannot be 
contested solely on the ground that the contract is not valid. 

Article 26 

1. Apart from jurisdiction derived from other provisions of 
this Regulation, a court of a Member State before which a 
defendant enters an appearance shall have jurisdiction. This 
rule shall not apply where appearance was entered to contest 
the jurisdiction, or where another court has exclusive juris­
diction by virtue of Article 24. 

2. In matters referred to in Sections 3, 4 or 5 where the 
policyholder, the insured, a beneficiary of the insurance 
contract, the injured party, the consumer or the employee is 
the defendant, the court shall, before assuming jurisdiction 
under paragraph 1, ensure that the defendant is informed of 
his right to contest the jurisdiction of the court and of the 
consequences of entering or not entering an appearance.

SECTION 8 

Examination as to jurisdiction and admissibility 

Article 27 

Where a court of a Member State is seised of a claim which is 
principally concerned with a matter over which the courts of 
another Member State have exclusive jurisdiction by virtue of 
Article 24, it shall declare of its own motion that it has no 
jurisdiction. 

Article 28 

1. Where a defendant domiciled in one Member State is sued 
in a court of another Member State and does not enter an 
appearance, the court shall declare of its own motion that it 
has no jurisdiction unless its jurisdiction is derived from the 
provisions of this Regulation.
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2. The court shall stay the proceedings so long as it is not 
shown that the defendant has been able to receive the 
document instituting the proceedings or an equivalent 
document in sufficient time to enable him to arrange for his 
defence, or that all necessary steps have been taken to this end. 

3. Article 19 of Regulation (EC) No 1393/2007 of the 
European Parliament and of the Council of 13 November 
2007 on the service in the Member States of judicial and extra­
judicial documents in civil or commercial matters (service of 
documents) ( 1 ) shall apply instead of paragraph 2 of this 
Article if the document instituting the proceedings or an 
equivalent document had to be transmitted from one Member 
State to another pursuant to that Regulation. 

4. Where Regulation (EC) No 1393/2007 is not applicable, 
Article 15 of the Hague Convention of 15 November 1965 on 
the Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters shall apply if the document insti­
tuting the proceedings or an equivalent document had to be 
transmitted abroad pursuant to that Convention.

SECTION 9 

Lis pendens — related actions 

Article 29 

1. Without prejudice to Article 31(2), where proceedings 
involving the same cause of action and between the same 
parties are brought in the courts of different Member States, 
any court other than the court first seised shall of its own 
motion stay its proceedings until such time as the jurisdiction 
of the court first seised is established. 

2. In cases referred to in paragraph 1, upon request by a 
court seised of the dispute, any other court seised shall without 
delay inform the former court of the date when it was seised in 
accordance with Article 32. 

3. Where the jurisdiction of the court first seised is estab­
lished, any court other than the court first seised shall decline 
jurisdiction in favour of that court. 

Article 30 

1. Where related actions are pending in the courts of 
different Member States, any court other than the court first 
seised may stay its proceedings. 

2. Where the action in the court first seised is pending at 
first instance, any other court may also, on the application of 

one of the parties, decline jurisdiction if the court first seised 
has jurisdiction over the actions in question and its law permits 
the consolidation thereof. 

3. For the purposes of this Article, actions are deemed to be 
related where they are so closely connected that it is expedient 
to hear and determine them together to avoid the risk of irrec­
oncilable judgments resulting from separate proceedings. 

Article 31 

1. Where actions come within the exclusive jurisdiction of 
several courts, any court other than the court first seised shall 
decline jurisdiction in favour of that court. 

2. Without prejudice to Article 26, where a court of a 
Member State on which an agreement as referred to in 
Article 25 confers exclusive jurisdiction is seised, any court of 
another Member State shall stay the proceedings until such time 
as the court seised on the basis of the agreement declares that it 
has no jurisdiction under the agreement. 

3. Where the court designated in the agreement has estab­
lished jurisdiction in accordance with the agreement, any court 
of another Member State shall decline jurisdiction in favour of 
that court. 

4. Paragraphs 2 and 3 shall not apply to matters referred to 
in Sections 3, 4 or 5 where the policyholder, the insured, a 
beneficiary of the insurance contract, the injured party, the 
consumer or the employee is the claimant and the agreement 
is not valid under a provision contained within those Sections.

Article 32 

1. For the purposes of this Section, a court shall be deemed 
to be seised: 

(a) at the time when the document instituting the proceedings 
or an equivalent document is lodged with the court, 
provided that the claimant has not subsequently failed to 
take the steps he was required to take to have service 
effected on the defendant; or 

(b) if the document has to be served before being lodged with 
the court, at the time when it is received by the authority 
responsible for service, provided that the claimant has not 
subsequently failed to take the steps he was required to take 
to have the document lodged with the court. 

The authority responsible for service referred to in point (b) 
shall be the first authority receiving the documents to be served.
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2. The court, or the authority responsible for service, referred 
to in paragraph 1, shall note, respectively, the date of the 
lodging of the document instituting the proceedings or the 
equivalent document, or the date of receipt of the documents 
to be served. 

Article 33 

1. Where jurisdiction is based on Article 4 or on Articles 7, 
8 or 9 and proceedings are pending before a court of a third 
State at the time when a court in a Member State is seised of an 
action involving the same cause of action and between the same 
parties as the proceedings in the court of the third State, the 
court of the Member State may stay the proceedings if: 

(a) it is expected that the court of the third State will give a 
judgment capable of recognition and, where applicable, of 
enforcement in that Member State; and 

(b) the court of the Member State is satisfied that a stay is 
necessary for the proper administration of justice. 

2. The court of the Member State may continue the 
proceedings at any time if: 

(a) the proceedings in the court of the third State are them­
selves stayed or discontinued; 

(b) it appears to the court of the Member State that the 
proceedings in the court of the third State are unlikely to 
be concluded within a reasonable time; or 

(c) the continuation of the proceedings is required for the 
proper administration of justice. 

3. The court of the Member State shall dismiss the 
proceedings if the proceedings in the court of the third State 
are concluded and have resulted in a judgment capable of 
recognition and, where applicable, of enforcement in that 
Member State. 

4. The court of the Member State shall apply this Article on 
the application of one of the parties or, where possible under 
national law, of its own motion. 

Article 34 

1. Where jurisdiction is based on Article 4 or on Articles 7, 
8 or 9 and an action is pending before a court of a third State 
at the time when a court in a Member State is seised of an 

action which is related to the action in the court of the third 
State, the court of the Member State may stay the proceedings 
if: 

(a) it is expedient to hear and determine the related actions 
together to avoid the risk of irreconcilable judgments 
resulting from separate proceedings; 

(b) it is expected that the court of the third State will give a 
judgment capable of recognition and, where applicable, of 
enforcement in that Member State; and 

(c) the court of the Member State is satisfied that a stay is 
necessary for the proper administration of justice. 

2. The court of the Member State may continue the 
proceedings at any time if: 

(a) it appears to the court of the Member State that there is no 
longer a risk of irreconcilable judgments; 

(b) the proceedings in the court of the third State are them­
selves stayed or discontinued; 

(c) it appears to the court of the Member State that the 
proceedings in the court of the third State are unlikely to 
be concluded within a reasonable time; or 

(d) the continuation of the proceedings is required for the 
proper administration of justice. 

3. The court of the Member State may dismiss the 
proceedings if the proceedings in the court of the third State 
are concluded and have resulted in a judgment capable of 
recognition and, where applicable, of enforcement in that 
Member State. 

4. The court of the Member State shall apply this Article on 
the application of one of the parties or, where possible under 
national law, of its own motion.

SECTION 10 

Provisional, including protective, measures 

Article 35 

Application may be made to the courts of a Member State for 
such provisional, including protective, measures as may be 
available under the law of that Member State, even if the 
courts of another Member State have jurisdiction as to the 
substance of the matter.
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CHAPTER III 

RECOGNITION AND ENFORCEMENT 

SECTION 1 

Recognition 

Article 36 

1. A judgment given in a Member State shall be recognised 
in the other Member States without any special procedure being 
required. 

2. Any interested party may, in accordance with the 
procedure provided for in Subsection 2 of Section 3, apply 
for a decision that there are no grounds for refusal of recog­
nition as referred to in Article 45. 

3. If the outcome of proceedings in a court of a Member 
State depends on the determination of an incidental question of 
refusal of recognition, that court shall have jurisdiction over that 
question. 

Article 37 

1. A party who wishes to invoke in a Member State a 
judgment given in another Member State shall produce: 

(a) a copy of the judgment which satisfies the conditions 
necessary to establish its authenticity; and 

(b) the certificate issued pursuant to Article 53.

2. The court or authority before which a judgment given in 
another Member State is invoked may, where necessary, require 
the party invoking it to provide, in accordance with Article 57, 
a translation or a transliteration of the contents of the certificate 
referred to in point (b) of paragraph 1. The court or authority 
may require the party to provide a translation of the judgment 
instead of a translation of the contents of the certificate if it is 
unable to proceed without such a translation. 

Article 38 

The court or authority before which a judgment given in 
another Member State is invoked may suspend the proceedings, 
in whole or in part, if: 

(a) the judgment is challenged in the Member State of origin; or

(b) an application has been submitted for a decision that there 
are no grounds for refusal of recognition as referred to in 
Article 45 or for a decision that the recognition is to be 
refused on the basis of one of those grounds.

SECTION 2 

Enforcement 

Article 39 

A judgment given in a Member State which is enforceable in 
that Member State shall be enforceable in the other Member 
States without any declaration of enforceability being required. 

Article 40 

An enforceable judgment shall carry with it by operation of law 
the power to proceed to any protective measures which exist 
under the law of the Member State addressed. 

Article 41 

1. Subject to the provisions of this Section, the procedure for 
the enforcement of judgments given in another Member State 
shall be governed by the law of the Member State addressed. A 
judgment given in a Member State which is enforceable in the 
Member State addressed shall be enforced there under the same 
conditions as a judgment given in the Member State addressed.

2. Notwithstanding paragraph 1, the grounds for refusal or 
of suspension of enforcement under the law of the Member 
State addressed shall apply in so far as they are not incom­
patible with the grounds referred to in Article 45. 

3. The party seeking the enforcement of a judgment given in 
another Member State shall not be required to have a postal 
address in the Member State addressed. Nor shall that party be 
required to have an authorised representative in the Member 
State addressed unless such a representative is mandatory irre­
spective of the nationality or the domicile of the parties. 

Article 42 

1. For the purposes of enforcement in a Member State of a 
judgment given in another Member State, the applicant shall 
provide the competent enforcement authority with: 

(a) a copy of the judgment which satisfies the conditions 
necessary to establish its authenticity; and 

(b) the certificate issued pursuant to Article 53, certifying that 
the judgment is enforceable and containing an extract of the 
judgment as well as, where appropriate, relevant 
information on the recoverable costs of the proceedings 
and the calculation of interest.
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2. For the purposes of enforcement in a Member State of a 
judgment given in another Member State ordering a provisional, 
including a protective, measure, the applicant shall provide the 
competent enforcement authority with: 

(a) a copy of the judgment which satisfies the conditions 
necessary to establish its authenticity; 

(b) the certificate issued pursuant to Article 53, containing a 
description of the measure and certifying that: 

(i) the court has jurisdiction as to the substance of the 
matter; 

(ii) the judgment is enforceable in the Member State of 
origin; and 

(c) where the measure was ordered without the defendant being 
summoned to appear, proof of service of the judgment. 

3. The competent enforcement authority may, where 
necessary, require the applicant to provide, in accordance with 
Article 57, a translation or a transliteration of the contents of 
the certificate. 

4. The competent enforcement authority may require the 
applicant to provide a translation of the judgment only if it is 
unable to proceed without such a translation. 

Article 43 

1. Where enforcement is sought of a judgment given in 
another Member State, the certificate issued pursuant to 
Article 53 shall be served on the person against whom the 
enforcement is sought prior to the first enforcement measure. 
The certificate shall be accompanied by the judgment, if not 
already served on that person. 

2. Where the person against whom enforcement is sought is 
domiciled in a Member State other than the Member State of 
origin, he may request a translation of the judgment in order to 
contest the enforcement if the judgment is not written in or 
accompanied by a translation into either of the following 
languages: 

(a) a language which he understands; or

(b) the official language of the Member State in which he is 
domiciled or, where there are several official languages in 
that Member State, the official language or one of the 
official languages of the place where he is domiciled. 

Where a translation of the judgment is requested under the first 
subparagraph, no measures of enforcement may be taken other 
than protective measures until that translation has been 
provided to the person against whom enforcement is sought. 

This paragraph shall not apply if the judgment has already been 
served on the person against whom enforcement is sought in 
one of the languages referred to in the first subparagraph or is 
accompanied by a translation into one of those languages. 

3. This Article shall not apply to the enforcement of a 
protective measure in a judgment or where the person 
seeking enforcement proceeds to protective measures in 
accordance with Article 40. 

Article 44 

1. In the event of an application for refusal of enforcement 
of a judgment pursuant to Subsection 2 of Section 3, the court 
in the Member State addressed may, on the application of the 
person against whom enforcement is sought: 

(a) limit the enforcement proceedings to protective measures;

(b) make enforcement conditional on the provision of such 
security as it shall determine; or 

(c) suspend, either wholly or in part, the enforcement 
proceedings. 

2. The competent authority in the Member State addressed 
shall, on the application of the person against whom 
enforcement is sought, suspend the enforcement proceedings 
where the enforceability of the judgment is suspended in the 
Member State of origin.

SECTION 3 

Refusal of recognition and enforcement 

S u b s e c t i o n 1 

R e f u s a l o f r e c o g n i t i o n 

Article 45 

1. On the application of any interested party, the recognition 
of a judgment shall be refused: 

(a) if such recognition is manifestly contrary to public policy 
(ordre public) in the Member State addressed; 

(b) where the judgment was given in default of appearance, if 
the defendant was not served with the document which 
instituted the proceedings or with an equivalent document 
in sufficient time and in such a way as to enable him to 
arrange for his defence, unless the defendant failed to 
commence proceedings to challenge the judgment when it 
was possible for him to do so;
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(c) if the judgment is irreconcilable with a judgment given 
between the same parties in the Member State addressed;

(d) if the judgment is irreconcilable with an earlier judgment 
given in another Member State or in a third State involving 
the same cause of action and between the same parties, 
provided that the earlier judgment fulfils the conditions 
necessary for its recognition in the Member State addressed; 
or 

(e) if the judgment conflicts with:

(i) Sections 3, 4 or 5 of Chapter II where the policyholder, 
the insured, a beneficiary of the insurance contract, the 
injured party, the consumer or the employee was the 
defendant; or 

(ii) Section 6 of Chapter II.

2. In its examination of the grounds of jurisdiction referred 
to in point (e) of paragraph 1, the court to which the appli­
cation was submitted shall be bound by the findings of fact on 
which the court of origin based its jurisdiction. 

3. Without prejudice to point (e) of paragraph 1, the juris­
diction of the court of origin may not be reviewed. The test of 
public policy referred to in point (a) of paragraph 1 may not be 
applied to the rules relating to jurisdiction. 

4. The application for refusal of recognition shall be made in 
accordance with the procedures provided for in Subsection 2 
and, where appropriate, Section 4. 

S u b s e c t i o n 2 

R e f u s a l o f e n f o r c e m e n t 

Article 46 

On the application of the person against whom enforcement is 
sought, the enforcement of a judgment shall be refused where 
one of the grounds referred to in Article 45 is found to exist. 

Article 47 

1. The application for refusal of enforcement shall be 
submitted to the court which the Member State concerned 
has communicated to the Commission pursuant to point (a) 
of Article 75 as the court to which the application is to be 
submitted. 

2. The procedure for refusal of enforcement shall, in so far as 
it is not covered by this Regulation, be governed by the law of 
the Member State addressed. 

3. The applicant shall provide the court with a copy of the 
judgment and, where necessary, a translation or transliteration 
of it. 

The court may dispense with the production of the documents 
referred to in the first subparagraph if it already possesses them 
or if it considers it unreasonable to require the applicant to 
provide them. In the latter case, the court may require the 
other party to provide those documents. 

4. The party seeking the refusal of enforcement of a 
judgment given in another Member State shall not be 
required to have a postal address in the Member State 
addressed. Nor shall that party be required to have an auth­
orised representative in the Member State addressed unless such 
a representative is mandatory irrespective of the nationality or 
the domicile of the parties. 

Article 48 

The court shall decide on the application for refusal of 
enforcement without delay. 

Article 49 

1. The decision on the application for refusal of enforcement 
may be appealed against by either party. 

2. The appeal is to be lodged with the court which the 
Member State concerned has communicated to the Commission 
pursuant to point (b) of Article 75 as the court with which such 
an appeal is to be lodged. 

Article 50 

The decision given on the appeal may only be contested by an 
appeal where the courts with which any further appeal is to be 
lodged have been communicated by the Member State 
concerned to the Commission pursuant to point (c) of 
Article 75. 

Article 51 

1. The court to which an application for refusal of 
enforcement is submitted or the court which hears an appeal 
lodged under Article 49 or Article 50 may stay the proceedings 
if an ordinary appeal has been lodged against the judgment in 
the Member State of origin or if the time for such an appeal has 
not yet expired. In the latter case, the court may specify the 
time within which such an appeal is to be lodged. 

2. Where the judgment was given in Ireland, Cyprus or the 
United Kingdom, any form of appeal available in the Member 
State of origin shall be treated as an ordinary appeal for the 
purposes of paragraph 1.
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SECTION 4 

Common provisions 

Article 52 

Under no circumstances may a judgment given in a Member 
State be reviewed as to its substance in the Member State 
addressed. 

Article 53 

The court of origin shall, at the request of any interested party, 
issue the certificate using the form set out in Annex I. 

Article 54 

1. If a judgment contains a measure or an order which is not 
known in the law of the Member State addressed, that measure 
or order shall, to the extent possible, be adapted to a measure 
or an order known in the law of that Member State which has 
equivalent effects attached to it and which pursues similar aims 
and interests. 

Such adaptation shall not result in effects going beyond those 
provided for in the law of the Member State of origin. 

2. Any party may challenge the adaptation of the measure or 
order before a court. 

3. If necessary, the party invoking the judgment or seeking 
its enforcement may be required to provide a translation or a 
transliteration of the judgment. 

Article 55 

A judgment given in a Member State which orders a payment 
by way of a penalty shall be enforceable in the Member State 
addressed only if the amount of the payment has been finally 
determined by the court of origin. 

Article 56 

No security, bond or deposit, however described, shall be 
required of a party who in one Member State applies for the 
enforcement of a judgment given in another Member State on 
the ground that he is a foreign national or that he is not 
domiciled or resident in the Member State addressed. 

Article 57 

1. When a translation or a transliteration is required under 
this Regulation, such translation or transliteration shall be into 
the official language of the Member State concerned or, where 
there are several official languages in that Member State, into 
the official language or one of the official languages of court 
proceedings of the place where a judgment given in another 
Member State is invoked or an application is made, in 
accordance with the law of that Member State. 

2. For the purposes of the forms referred to in Articles 53 
and 60, translations or transliterations may also be into any 
other official language or languages of the institutions of the 
Union that the Member State concerned has indicated it can 
accept. 

3. Any translation made under this Regulation shall be done 
by a person qualified to do translations in one of the Member 
States.

CHAPTER IV 

AUTHENTIC INSTRUMENTS AND COURT SETTLEMENTS 

Article 58 

1. An authentic instrument which is enforceable in the 
Member State of origin shall be enforceable in the other 
Member States without any declaration of enforceability being 
required. Enforcement of the authentic instrument may be 
refused only if such enforcement is manifestly contrary to 
public policy (ordre public) in the Member State addressed. 

The provisions of Section 2, Subsection 2 of Section 3, and 
Section 4 of Chapter III shall apply as appropriate to authentic 
instruments. 

2. The authentic instrument produced must satisfy the 
conditions necessary to establish its authenticity in the 
Member State of origin. 

Article 59 

A court settlement which is enforceable in the Member State of 
origin shall be enforced in the other Member States under the 
same conditions as authentic instruments. 

Article 60 

The competent authority or court of the Member State of origin 
shall, at the request of any interested party, issue the certificate 
using the form set out in Annex II containing a summary of the 
enforceable obligation recorded in the authentic instrument or 
of the agreement between the parties recorded in the court 
settlement. 

CHAPTER V 

GENERAL PROVISIONS 

Article 61 

No legalisation or other similar formality shall be required for 
documents issued in a Member State in the context of this 
Regulation.
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Article 62 

1. In order to determine whether a party is domiciled in the 
Member State whose courts are seised of a matter, the court 
shall apply its internal law. 

2. If a party is not domiciled in the Member State whose 
courts are seised of the matter, then, in order to determine 
whether the party is domiciled in another Member State, the 
court shall apply the law of that Member State. 

Article 63 

1. For the purposes of this Regulation, a company or other 
legal person or association of natural or legal persons is 
domiciled at the place where it has its: 

(a) statutory seat;

(b) central administration; or

(c) principal place of business.

2. For the purposes of Ireland, Cyprus and the United 
Kingdom, ‘statutory seat’ means the registered office or, where 
there is no such office anywhere, the place of incorporation or, 
where there is no such place anywhere, the place under the law 
of which the formation took place. 

3. In order to determine whether a trust is domiciled in the 
Member State whose courts are seised of the matter, the court 
shall apply its rules of private international law. 

Article 64 

Without prejudice to any more favourable provisions of 
national laws, persons domiciled in a Member State who are 
being prosecuted in the criminal courts of another Member 
State of which they are not nationals for an offence which 
was not intentionally committed may be defended by persons 
qualified to do so, even if they do not appear in person. 
However, the court seised of the matter may order appearance 
in person; in the case of failure to appear, a judgment given in 
the civil action without the person concerned having had the 
opportunity to arrange for his defence need not be recognised 
or enforced in the other Member States. 

Article 65 

1. The jurisdiction specified in point 2 of Article 8 and 
Article 13 in actions on a warranty or guarantee or in any 

other third-party proceedings may be resorted to in the Member 
States included in the list established by the Commission 
pursuant to point (b) of Article 76(1) and Article 76(2) only 
in so far as permitted under national law. A person domiciled in 
another Member State may be invited to join the proceedings 
before the courts of those Member States pursuant to the rules 
on third-party notice referred to in that list. 

2. Judgments given in a Member State by virtue of point 2 of 
Article 8 or Article 13 shall be recognised and enforced in 
accordance with Chapter III in any other Member State. Any 
effects which judgments given in the Member States included in 
the list referred to in paragraph 1 may have, in accordance with 
the law of those Member States, on third parties by application 
of paragraph 1 shall be recognised in all Member States. 

3. The Member States included in the list referred to in 
paragraph 1 shall, within the framework of the European 
Judicial Network in civil and commercial matters established 
by Council Decision 2001/470/EC ( 1 ) (‘the European Judicial 
Network’) provide information on how to determine, in 
accordance with their national law, the effects of the 
judgments referred to in the second sentence of paragraph 2.

CHAPTER VI 

TRANSITIONAL PROVISIONS 

Article 66 

1. This Regulation shall apply only to legal proceedings insti­
tuted, to authentic instruments formally drawn up or registered 
and to court settlements approved or concluded on or after 
10 January 2015. 

2. Notwithstanding Article 80, Regulation (EC) No 44/2001 
shall continue to apply to judgments given in legal proceedings 
instituted, to authentic instruments formally drawn up or 
registered and to court settlements approved or concluded 
before 10 January 2015 which fall within the scope of that 
Regulation.

CHAPTER VII 

RELATIONSHIP WITH OTHER INSTRUMENTS 

Article 67 

This Regulation shall not prejudice the application of provisions 
governing jurisdiction and the recognition and enforcement of 
judgments in specific matters which are contained in 
instruments of the Union or in national legislation harmonised 
pursuant to such instruments.
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Article 68 

1. This Regulation shall, as between the Member States, 
supersede the 1968 Brussels Convention, except as regards 
the territories of the Member States which fall within the terri­
torial scope of that Convention and which are excluded from 
this Regulation pursuant to Article 355 of the TFEU. 

2. In so far as this Regulation replaces the provisions of the 
1968 Brussels Convention between the Member States, any 
reference to that Convention shall be understood as a 
reference to this Regulation. 

Article 69 

Subject to Articles 70 and 71, this Regulation shall, as between 
the Member States, supersede the conventions that cover the 
same matters as those to which this Regulation applies. In 
particular, the conventions included in the list established by 
the Commission pursuant to point (c) of Article 76(1) and 
Article 76(2) shall be superseded. 

Article 70 

1. The conventions referred to in Article 69 shall continue to 
have effect in relation to matters to which this Regulation does 
not apply. 

2. They shall continue to have effect in respect of judgments 
given, authentic instruments formally drawn up or registered 
and court settlements approved or concluded before the date 
of entry into force of Regulation (EC) No 44/2001. 

Article 71 

1. This Regulation shall not affect any conventions to which 
the Member States are parties and which, in relation to 
particular matters, govern jurisdiction or the recognition or 
enforcement of judgments. 

2. With a view to its uniform interpretation, paragraph 1 
shall be applied in the following manner: 

(a) this Regulation shall not prevent a court of a Member State 
which is party to a convention on a particular matter from 
assuming jurisdiction in accordance with that convention, 
even where the defendant is domiciled in another Member 
State which is not party to that convention. The court 
hearing the action shall, in any event, apply Article 28 of 
this Regulation; 

(b) judgments given in a Member State by a court in the 
exercise of jurisdiction provided for in a convention on a 

particular matter shall be recognised and enforced in the 
other Member States in accordance with this Regulation. 

Where a convention on a particular matter to which both the 
Member State of origin and the Member State addressed are 
parties lays down conditions for the recognition or enforcement 
of judgments, those conditions shall apply. In any event, the 
provisions of this Regulation on recognition and enforcement 
of judgments may be applied. 

Article 72 

This Regulation shall not affect agreements by which Member 
States, prior to the entry into force of Regulation (EC) 
No 44/2001, undertook pursuant to Article 59 of the 1968 
Brussels Convention not to recognise judgments given, in 
particular in other Contracting States to that Convention, 
against defendants domiciled or habitually resident in a third 
State where, in cases provided for in Article 4 of that 
Convention, the judgment could only be founded on a 
ground of jurisdiction specified in the second paragraph of 
Article 3 of that Convention. 

Article 73 

1. This Regulation shall not affect the application of the 
2007 Lugano Convention. 

2. This Regulation shall not affect the application of the 
1958 New York Convention. 

3. This Regulation shall not affect the application of bilateral 
conventions and agreements between a third State and a 
Member State concluded before the date of entry into force 
of Regulation (EC) No 44/2001 which concern matters 
governed by this Regulation.

CHAPTER VIII 

FINAL PROVISIONS 

Article 74 

The Member States shall provide, within the framework of the 
European Judicial Network and with a view to making the 
information available to the public, a description of national 
rules and procedures concerning enforcement, including auth­
orities competent for enforcement, and information on any 
limitations on enforcement, in particular debtor protection 
rules and limitation or prescription periods. 

The Member States shall keep this information permanently 
updated.
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Article 75 

By 10 January 2014, the Member States shall communicate to 
the Commission: 

(a) the courts to which the application for refusal of 
enforcement is to be submitted pursuant to Article 47(1);

(b) the courts with which an appeal against the decision on the 
application for refusal of enforcement is to be lodged 
pursuant to Article 49(2); 

(c) the courts with which any further appeal is to be lodged 
pursuant to Article 50; and 

(d) the languages accepted for translations of the forms as 
referred to in Article 57(2). 

The Commission shall make the information publicly available 
through any appropriate means, in particular through the 
European Judicial Network. 

Article 76 

1. The Member States shall notify the Commission of:

(a) the rules of jurisdiction referred to in Articles 5(2) and 6(2);

(b) the rules on third-party notice referred to in Article 65; and

(c) the conventions referred to in Article 69.

2. The Commission shall, on the basis of the notifications by 
the Member States referred to in paragraph 1, establish the 
corresponding lists. 

3. The Member States shall notify the Commission of any 
subsequent amendments required to be made to those lists. The 
Commission shall amend those lists accordingly. 

4. The Commission shall publish the lists and any 
subsequent amendments made to them in the Official Journal 
of the European Union.

5. The Commission shall make all information notified 
pursuant to paragraphs 1 and 3 publicly available through 
any other appropriate means, in particular through the 
European Judicial Network. 

Article 77 

The Commission shall be empowered to adopt delegated acts in 
accordance with Article 78 concerning the amendment of 
Annexes I and II. 

Article 78 

1. The power to adopt delegated acts is conferred on the 
Commission subject to the conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Article 77 
shall be conferred on the Commission for an indeterminate 
period of time from 9 January 2013. 

3. The delegation of power referred to in Article 77 may be 
revoked at any time by the European Parliament or by the 
Council. A decision to revoke shall put an end to the delegation 
of the power specified in that decision. It shall take effect the 
day following the publication of the decision in the Official 
Journal of the European Union or at a later date specified 
therein. It shall not affect the validity of any delegated acts 
already in force. 

4. As soon as it adopts a delegated act, the Commission shall 
notify it simultaneously to the European Parliament and to the 
Council. 

5. A delegated act adopted pursuant to Article 77 shall enter 
into force only if no objection has been expressed either by the 
European Parliament or the Council within a period of two 
months of notification of that act to the European Parliament 
and the Council or if, before the expiry of that period, the 
European Parliament and the Council have both informed the 
Commission that they will not object. That period shall be 
extended by two months at the initiative of the European 
Parliament or of the Council. 

Article 79 

By 11 January 2022 the Commission shall present a report to 
the European Parliament, to the Council and to the European 
Economic and Social Committee on the application of this 
Regulation. That report shall include an evaluation of the 
possible need for a further extension of the rules on jurisdiction 
to defendants not domiciled in a Member State, taking into 
account the operation of this Regulation and possible devel­
opments at international level. Where appropriate, the report 
shall be accompanied by a proposal for amendment of this 
Regulation. 

Article 80 

This Regulation shall repeal Regulation (EC) No 44/2001. 
References to the repealed Regulation shall be construed as 
references to this Regulation and shall be read in accordance 
with the correlation table set out in Annex III.
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Article 81 

This Regulation shall enter into force on the twentieth day following that of its publication in the Official 
Journal of the European Union. 

It shall apply from 10 January 2015, with the exception of Articles 75 and 76, which shall apply from 
10 January 2014. 

This Regulation shall be binding in its entirety and directly applicable in the Member States in 
accordance with the Treaties. 

Done at Strasbourg, 12 December 2012. 

For the European Parliament 
The President 
M. SCHULZ 

For the Council 
The President 

A. D. MAVROYIANNIS
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Taking of Evidence Abroad in Civil or 

Commercial Matters 
 

(Hague Evidence Convention) 
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20. CONVENTION ON THE TAKING OF EVIDENCE
ABROAD IN CIVIL OR COMMERCIAL MATTERS1

(Concluded 18 March 1970) 

The States signatory to the present Convention,  
Desiring to facilitate the transmission and execution of Letters of Request and to further the 
accommodation of the different methods which they use for this purpose,  
Desiring to improve mutual judicial co-operation in civil or commercial matters, 
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions – 

CHAPTER I – LETTERS OF REQUEST 

Article 1 

In civil or commercial matters a judicial authority of a Contracting State may, in accordance with the 
provisions of the law of that State, request the competent authority of another Contracting State, by 
means of a Letter of Request, to obtain evidence, or to perform some other judicial act. 
A Letter shall not be used to obtain evidence which is not intended for use in judicial proceedings, 
commenced or contemplated. 
The expression "other judicial act" does not cover the service of judicial documents or the issuance of 
any process by which judgments or orders are executed or enforced, or orders for provisional or 
protective measures. 

Article 2 

A Contracting State shall designate a Central Authority which will undertake to receive Letters of Request 
coming from a judicial authority of another Contracting State and to transmit them to the authority 
competent to execute them. Each State shall organise the Central Authority in accordance with its own 
law. 
Letters shall be sent to the Central Authority of the State of execution without being transmitted through 
any other authority of that State. 

Article 3 

A Letter of Request shall specify – 
a) the authority requesting its execution and the authority requested to execute it, if known to the

requesting authority;
b) the names and addresses of the parties to the proceedings and their representatives, if any;
c) the nature of the proceedings for which the evidence is required, giving all necessary information

in regard thereto;
d) the evidence to be obtained or other judicial act to be performed.

1 This Convention, including related materials, is accessible on the website of the Hague Conference on Private 
International Law (www.hcch.net), under “Conventions” or under the “Evidence Section”. For the full history of the 
Convention, see Hague Conference on Private International Law, Actes et documents de la Onzième session 
(1968), Tome IV, Obtention des preuves  (219 pp.). 
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Where appropriate, the Letter shall specify, inter alia – 
e) the names and addresses of the persons to be examined; 
f) the questions to be put to the persons to be examined or a statement of the subject-matter about 

which they are to be examined; 
g) the documents or other property, real or personal, to be inspected; 
h) any requirement that the evidence is to be given on oath or affirmation, and any special form to 

be used; 
i) any special method or procedure to be followed under Article 9. 
 
A Letter may also mention any information necessary for the application of Article 11. 
No legalisation or other like formality may be required. 
 
 

Article 4 
 
A Letter of Request shall be in the language of the authority requested to execute it or be accompanied 
by a translation into that language. 
Nevertheless, a Contracting State shall accept a Letter in either English or French, or a translation into 
one of these languages, unless it has made the reservation authorised by Article 33. 
A Contracting State which has more than one official language and cannot, for reasons of internal law, 
accept Letters in one of these languages for the whole of its territory, shall, by declaration, specify the 
language in which the Letter or translation thereof shall be expressed for execution in the specified parts 
of its territory. In case of failure to comply with this declaration, without justifiable excuse, the costs of 
translation into the required language shall be borne by the State of origin. 
A Contracting State may, by declaration, specify the language or languages other than those referred to 
in the preceding paragraphs, in which a Letter may be sent to its Central Authority. 
Any translation accompanying a Letter shall be certified as correct, either by a diplomatic officer or 
consular agent or by a sworn translator or by any other person so authorised in either State. 
 
 

Article 5 
 
If the Central Authority considers that the request does not comply with the provisions of the present 
Convention, it shall promptly inform the authority of the State of origin which transmitted the Letter of 
Request, specifying the objections to the Letter. 
 
 

Article 6 
 
If the authority to whom a Letter of Request has been transmitted is not competent to execute it, the 
Letter shall be sent forthwith to the authority in the same State which is competent to execute it in 
accordance with the provisions of its own law. 
 
 

Article 7 
 
The requesting authority shall, if it so desires, be informed of the time when, and the place where, the 
proceedings will take place, in order that the parties concerned, and their representatives, if any, may 
be present. This information shall be sent directly to the parties or their representatives when the 
authority of the State of origin so requests. 
 
 

Article 8 
 
A Contracting State may declare that members of the judicial personnel of the requesting authority of 
another Contracting State may be present at the execution of a Letter of Request. Prior authorisation by 
the competent authority designated by the declaring State may be required. 
 
 

Article 9 
 
The judicial authority which executes a Letter of Request shall apply its own law as to the methods and 
procedures to be followed. 
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However, it will follow a request of the requesting authority that a special method or procedure be 
followed, unless this is incompatible with the internal law of the State of execution or is impossible of 
performance by reason of its internal practice and procedure or by reason of practical difficulties. 
A Letter of Request shall be executed expeditiously. 
 
 

Article 10 
 
In executing a Letter of Request the requested authority shall apply the appropriate measures of 
compulsion in the instances and to the same extent as are provided by its internal law for the execution 
of orders issued by the authorities of its own country or of requests made by parties in internal 
proceedings. 
 
 

Article 11 
 
In the execution of a Letter of Request the person concerned may refuse to give evidence in so far as 
he has a privilege or duty to refuse to give the evidence – 
a) under the law of the State of execution; or 
b) under the law of the State of origin, and the privilege or duty has been specified in the Letter, or, 

at the instance of the requested authority, has been otherwise confirmed to that authority by the 
requesting authority. 

 
A Contracting State may declare that, in addition, it will respect privileges and duties existing under the 
law of States other than the State of origin and the State of execution, to the extent specified in that 
declaration. 
 
 

Article 12 
 
The execution of a Letter of Request may be refused only to the extent that – 
a) in the State of execution the execution of the Letter does not fall within the functions of the 

judiciary; or 
b) the State addressed considers that its sovereignty or security would be prejudiced thereby. 
 
Execution may not be refused solely on the ground that under its internal law the State of execution 
claims exclusive jurisdiction over the subject-matter of the action or that its internal law would not admit 
a right of action on it. 
 
 

Article 13 
 
The documents establishing the execution of the Letter of Request shall be sent by the requested 
authority to the requesting authority by the same channel which was used by the latter. 
In every instance where the Letter is not executed in whole or in part, the requesting authority shall be 
informed immediately through the same channel and advised of the reasons. 
 
 

Article 14 
 
The execution of the Letter of Request shall not give rise to any reimbursement of taxes or costs of any 
nature. 
Nevertheless, the State of execution has the right to require the State of origin to reimburse the fees 
paid to experts and interpreters and the costs occasioned by the use of a special procedure requested 
by the State of origin under Article 9, paragraph 2. 
The requested authority whose law obliges the parties themselves to secure evidence, and which is not 
able itself to execute the Letter, may, after having obtained the consent of the requesting authority, 
appoint a suitable person to do so. When seeking this consent the requested authority shall indicate the 
approximate costs which would result from this procedure. If the requesting authority gives its consent it 
shall reimburse any costs incurred; without such consent the requesting authority shall not be liable for 
the costs. 
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CHAPTER II – TAKING OF EVIDENCE BY DIPLOMATIC OFFICERS, CONSULAR AGENTS AND COMMISSIONERS 
 
 

Article 15 
 
In a civil or commercial matter, a diplomatic officer or consular agent of a Contracting State may, in the 
territory of another Contracting State and within the area where he exercises his functions, take the 
evidence without compulsion of nationals of a State which he represents in aid of proceedings 
commenced in the courts of a State which he represents. 
A Contracting State may declare that evidence may be taken by a diplomatic officer or consular agent 
only if permission to that effect is given upon application made by him or on his behalf to the appropriate 
authority designated by the declaring State. 
 
 

Article 16 
 
A diplomatic officer or consular agent of a Contracting State may, in the territory of another Contracting 
State and within the area where he exercises his functions, also take the evidence, without compulsion, 
of nationals of the State in which he exercises his functions or of a third State, in aid of proceedings 
commenced in the courts of a State which he represents, if – 
a) a competent authority designated by the State in which he exercises his functions has given its 

permission either generally or in the particular case, and 
b) he complies with the conditions which the competent authority has specified in the permission. 
 
A Contracting State may declare that evidence may be taken under this Article without its prior 
permission. 
 
 

Article 17 
 
In a civil or commercial matter, a person duly appointed as a commissioner for the purpose may, without 
compulsion, take evidence in the territory of a Contracting State in aid of proceedings commenced in the 
courts of another Contracting State if – 
a) a competent authority designated by the State where the evidence is to be taken has given its 

permission either generally or in the particular case; and 
b) he complies with the conditions which the competent authority has specified in the permission. 
 
A Contracting State may declare that evidence may be taken under this Article without its prior 
permission. 
 
 

Article 18 
 
A Contracting State may declare that a diplomatic officer, consular agent or commissioner authorised to 
take evidence under Articles 15, 16 or 17, may apply to the competent authority designated by the 
declaring State for appropriate assistance to obtain the evidence by compulsion. The declaration may 
contain such conditions as the declaring State may see fit to impose. 
If the authority grants the application it shall apply any measures of compulsion which are appropriate 
and are prescribed by its law for use in internal proceedings. 
 
 

Article 19 
 
The competent authority, in giving the permission referred to in Articles 15, 16 or 17, or in granting the 
application referred to in Article 18, may lay down such conditions as it deems fit, inter alia, as to the 
time and place of the taking of the evidence. Similarly it may require that it be given reasonable advance 
notice of the time, date and place of the taking of the evidence; in such a case a representative of the 
authority shall be entitled to be present at the taking of the evidence. 
 
 

232



Article 20 
 
In the taking of evidence under any Article of this Chapter persons concerned may be legally 
represented. 
 
 

Article 21 
 
Where a diplomatic officer, consular agent or commissioner is authorised under Articles 15, 16 or 17 to 
take evidence – 
a) he may take all kinds of evidence which are not incompatible with the law of the State where the 

evidence is taken or contrary to any permission granted pursuant to the above Articles, and shall 
have power within such limits to administer an oath or take an affirmation; 

b) a request to a person to appear or to give evidence shall, unless the recipient is a national of the 
State where the action is pending, be drawn up in the language of the place where the evidence 
is taken or be accompanied by a translation into such language; 

c) the request shall inform the person that he may be legally represented and, in any State that has 
not filed a declaration under Article 18, shall also inform him that he is not compelled to appear or 
to give evidence; 

d) the evidence may be taken in the manner provided by the law applicable to the court in which the 
action is pending provided that such manner is not forbidden by the law of the State where the 
evidence is taken; 

e) a person requested to give evidence may invoke the privileges and duties to refuse to give the 
evidence contained in Article 11. 

 
 

Article 22 
 
The fact that an attempt to take evidence under the procedure laid down in this Chapter has failed, owing 
to the refusal of a person to give evidence, shall not prevent an application being subsequently made to 
take the evidence in accordance with Chapter I. 
 
 

CHAPTER III – GENERAL CLAUSES 
 
 

Article 23 
 
A Contracting State may at the time of signature, ratification or accession, declare that it will not execute 
Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in 
Common Law countries. 
 
 

Article 24 
 
A Contracting State may designate other authorities in addition to the Central Authority and shall 
determine the extent of their competence. However, Letters of Request may in all cases be sent to the 
Central Authority. 
Federal States shall be free to designate more than one Central Authority. 
 
 

Article 25 
 
A Contracting State which has more than one legal system may designate the authorities of one of such 
systems, which shall have exclusive competence to execute Letters of Request pursuant to this 
Convention. 
 
 

Article 26 
 
A Contracting State, if required to do so because of constitutional limitations, may request the 
reimbursement by the State of origin of fees and costs, in connection with the execution of Letters of 
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Request, for the service of process necessary to compel the appearance of a person to give evidence, 
the costs of attendance of such persons, and the cost of any transcript of the evidence. 
Where a State has made a request pursuant to the above paragraph, any other Contracting State may 
request from that State the reimbursement of similar fees and costs. 

Article 27 

The provisions of the present Convention shall not prevent a Contracting State from – 
a) declaring that Letters of Request may be transmitted to its judicial authorities through channels

other than those provided for in Article 2;
b) permitting, by internal law or practice, any act provided for in this Convention to be performed

upon less restrictive conditions;
c) permitting, by internal law or practice, methods of taking evidence other than those provided for

in this Convention.

Article 28 

The present Convention shall not prevent an agreement between any two or more Contracting States to 
derogate from – 
a) the provisions of Article 2 with respect to methods of transmitting Letters of Request;
b) the provisions of Article 4 with respect to the languages which may be used;
c) the provisions of Article 8 with respect to the presence of judicial personnel at the execution of

Letters;
d) the provisions of Article 11 with respect to the privileges and duties of witnesses to refuse to give

evidence;
e) the provisions of Article 13 with respect to the methods of returning executed Letters to the

requesting authority;
f) the provisions of Article 14 with respect to fees and costs;
g) the provisions of Chapter II.

Article 29 

Between Parties to the present Convention who are also Parties to one or both of the Conventions on 
Civil Procedure signed at The Hague on the 17th of July 1905 and the 1st of March 1954, this Convention 
shall replace Articles 8-16 of the earlier Conventions. 

Article 30 

The present Convention shall not affect the application of Article 23 of the Convention of 1905, or of 
Article 24 of the Convention of 1954. 

Article 31 

Supplementary Agreements between Parties to the Conventions of 1905 and 1954 shall be considered 
as equally applicable to the present Convention unless the Parties have otherwise agreed. 

Article 32 

Without prejudice to the provisions of Articles 29 and 31, the present Convention shall not derogate from 
conventions containing provisions on the matters covered by this Convention to which the Contracting 
States are, or shall become Parties. 
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Article 33 
 
A State may, at the time of signature, ratification or accession exclude, in whole or in part, the application 
of the provisions of paragraph 2 of Article 4 and of Chapter II. No other reservation shall be permitted. 
Each Contracting State may at any time withdraw a reservation it has made; the reservation shall cease 
to have effect on the sixtieth day after notification of the withdrawal. 
When a State has made a reservation, any other State affected thereby may apply the same rule against 
the reserving State. 
 
 

Article 34 
 
A State may at any time withdraw or modify a declaration. 
 
 

Article 35 
 
A Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at a 
later date, inform the Ministry of Foreign Affairs of the Netherlands of the designation of authorities, 
pursuant to Articles 2, 8, 24 and 25. 
A Contracting State shall likewise inform the Ministry, where appropriate, of the following – 
a) the designation of the authorities to whom notice must be given, whose permission may be 

required, and whose assistance may be invoked in the taking of evidence by diplomatic officers 
and consular agents, pursuant to Articles 15, 16 and 18 respectively; 

b) the designation of the authorities whose permission may be required in the taking of evidence by 
commissioners pursuant to Article 17 and of those who may grant the assistance provided for in 
Article 18; 

c) declarations pursuant to Articles 4, 8, 11, 15, 16, 17, 18, 23 and 27; 
d) any withdrawal or modification of the above designations and declarations; 
e) the withdrawal of any reservation. 
 
 

Article 36 
 
Any difficulties which may arise between Contracting States in connection with the operation of this 
Convention shall be settled through diplomatic channels. 
 
 

Article 37 
 
The present Convention shall be open for signature by the States represented at the Eleventh Session 
of the Hague Conference on Private International Law. 
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs 
of the Netherlands. 
 
 

Article 38 
 
The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument 
of ratification referred to in the second paragraph of Article 37. 
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth 
day after the deposit of its instrument of ratification. 
 
 

Article 39 
 
Any State not represented at the Eleventh Session of the Hague Conference on Private International 
Law which is a Member of this Conference or of the United Nations or of a specialised agency of that 
Organisation, or a Party to the Statute of the International Court of Justice may accede to the present 
Convention after it has entered into force in accordance with the first paragraph of Article 38. 
The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 
The Convention shall enter into force for a State acceding to it on the sixtieth day after the deposit of its 
instrument of accession. 
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The accession will have effect only as regards the relations between the acceding State and such 
Contracting States as will have declared their acceptance of the accession. Such declaration shall be 
deposited at the Ministry of Foreign Affairs of the Netherlands; this Ministry shall forward, through 
diplomatic channels, a certified copy to each of the Contracting States. 
The Convention will enter into force as between the acceding State and the State that has declared its 
acceptance of the accession on the sixtieth day after the deposit of the declaration of acceptance. 

Article 40 

Any State may, at the time of signature, ratification or accession, declare that the present Convention 
shall extend to all the territories for the international relations of which it is responsible, or to one or more 
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the 
State concerned. 
At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the 
Netherlands. 
The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth 
day after the notification indicated in the preceding paragraph. 

Article 41 

The present Convention shall remain in force for five years from the date of its entry into force in 
accordance with the first paragraph of Article 38, even for States which have ratified it or acceded to it 
subsequently. 
If there has been no denunciation, it shall be renewed tacitly every five years. 
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months 
before the end of the five year period. 
It may be limited to certain of the territories to which the Convention applies. 
The denunciation shall have effect only as regards the State which has notified it. The Convention shall 
remain in force for the other Contracting States. 

Article 42 

The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 37, 
and to the States which have acceded in accordance with Article 39, of the following – 
a) the signatures and ratifications referred to in Article 37;
b) the date on which the present Convention enters into force in accordance with the first paragraph

of Article 38;
c) the accessions referred to in Article 39 and the dates on which they take effect;
d) the extensions referred to in Article 40 and the dates on which they take effect;
e) the designations, reservations and declarations referred to in Articles 33 and 35;
f) the denunciations referred to in the third paragraph of Article 41.

In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention. 

Done at The Hague, on the 18th day of March, 1970, in the English and French languages, both texts 
being equally authentic, in a single copy which shall be deposited in the archives of the Government of 
the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of 
the States represented at the Eleventh Session of the Hague Conference on Private International Law. 
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